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IN THE UNITED STATE COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


SUN ENTERPRISES, LTD., SOUTHERN NEW YORK 
FISH AND GAME ASSOCIATION, INC., LYMAN E. 
KIPP, RICHARD E. HOMAN, NO BOTTOM MARSH 
and BROWN BROOK, 


Plaintiffs-Appellants, APPEAL 

-against- 75-6068 

RUSSELL E. TRAIN, et al. 

["Federal Defendants"], 


Detendants-Appellees, and 

HERITAGE HILLS OF WESTCHESTER, et al. 
["Private Defendants"], 

Intervenors. 


SUN ENTERPRISES, LTD., SOUTHERN NEW YORK 
FISH AND GAME ASSOCIATION, INC., LYMAN E. 
KIPP, RICHARD E. HOMAN, NO BOTTOM MARSH 
and BROWN BROOK, 


Petitioners, 


PETITION 


-against- 


75-4164 


ADMINISTRATOR OF THE U.S. ENVIRONMENTAL 
PROTECTION AGENCY, RUSSELL E. TRAIN, 

Respondent, and 

HERITAGE HILLS OF WESTCHESTER, et al., 

Intervenois. 


Appeal from the U.S. District Court for the Southern 
District of New York 

Petition to Review Order of U.S. Environmental 
Protection Agency 


BRIEF FOR APPELLANTS-PETITIONERS 





PRELIMINARY STATEMENT 


This is a consolidated proceeding involving the 
validity of a "National Pollutant Discharge Elimination 
System" permit. No. N.Y. 0026891 ("NPDES Permit"), granted 
pursuant to the Federal Water Pollution Control Act Amend¬ 
ments of 1972, 33 USC 1251, et_ ?e£. ("Water Act"), by the. 
Administrator of the United States Environmental Protection 
Agency ("EPA"), and involving clarification of the respective 
jurisdictions of this Court and of the District Court to 
review that permit. Appellants, as plaintiffs below, appeal 
from the Order of the Honorable Dudley P. Bonsai, United 
States District Judge for the Southern District of New York, 
entered July 24, 1974, which Order dismissed their claims 
against the federal defendants for want of jurisdiction 
(Opinion underlying Order is at A29-A59 infra ).♦ As Peti¬ 
tioners, these same parties concurrently invoke the original 
jurisdiction of this Court by their Petition filed July 31, 
1975, to review the aforesaid NPDES Permit. 

STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


1. Whether the EPA's issuance of a NPDES Permit, 
without affording notice to Appellants-Petitioners, without 


Reference to copies of the record reproduced in this 
appendix attached to this brief are cited as "A1-A2" meaning 
Appendix page one through Appendix page 2. 




adhering to the requirements of the EPA's wetlanis regula¬ 
tions, and without honoring the statutorily required con¬ 
sultation with the Department of the Interior, violates due 
process of law and requires nullification of the NPDES 
Permit? 


2. Whether the EPA's issuance of a NPDES Permit 
providing effluent limitations which do not protect drinking 
water and fish and wildlife, violates the Water Act and 
requires nullification of the NPDES Permit? 

3. Whether the District Court erred m ruling 
that EPA could issue a NPDES Permit without consultation 
with the Department of the Interior? 

4. Whether the District Court erred in ruling 
that it lacked jurisdiction to otherwise rule on the claims 
that the NPDES Permit was granted in violation of due pro¬ 
cess of law? 

PRIOR PROCEEDINGS 
BE Ft .IE THIS COURT 

At the Stated Term of this Court held on September 
30, 1975, several motions were ruled upon. The appeal and 
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petition were consolidated for purposes of briefing and 
argument, and the printing of a separate appendix was dis¬ 
pensed with so that both the appeal and petition could be 
heard on original records. The parties agreed to provide 
copies of relevant documents appended to their briefs. 

This Court also granted Heritage Hills of West¬ 
chester, the permittee, and the other private defendants in 
the proceedings below (collectively the "private defendants") 
leave to intervene in both the Appeal and the Petition. 

Finally, motions to dismiss made by the Appellees- 
Respondent and by the Intervenors were denied without 
prejudice to renewal before the panel of this Court which 
will hear the appeal and petition. 


STATEMENT OF THE CASE 


Appellants-Petitioners seek revocation of the 
NPDES Permit here because that Permit was issued contrary to 
law and allows pollution of a trout stream, freshwater 
wetlands and underground drinking water supply. The damage 
now occurring because of this NPDES Permit harms each of the 
Appellants-Petitioners.* 


Full descriptions of Appellants-Petitioners appear at 
paragraphs 3-8 of the Amended Complaint, Document 50 on 
Appeal, also at paragraph 4 of the instant Petition No. 75- 
4164. The interests of these parties are further described 
in the affidavit of Lyman E. Kipp, sworn to December 20, 
1975, and the affidavits of Richard E. Homan, sworn to 
November 11 and December 11, 1975; Documents 6 and 8 on 
Appeal. 
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A. The Natural Resources at Stake and the 
Interests of the Appeliants-Petitioners 

Appellant-Petitioner Sun Enterprises, Ltd. ("Sun") 
owns in excess of 500 acres of land in the Town of Somers, 
Westchester County, New York. The property, valued at some 
$12 million, contains an aquifer, a large underground drink¬ 
ing water supply, located beneath an extensive wetlands 
known as No Bottom Marsh. The aquifer is estimated to hold 
sufficient water to supply the daily needs of 6,000 persons 
each year.* The Marsh is fed by the surrounding watershed 
and in particular Brown Brook, which is classified by New 
York State as a trout stream while it flows through Sun's 
property.** 


Lyman E. Kipp ("Kipp") is the President of Sun. 

He lives in Somers in the Superintendent's cottage on the 
Sun property. He drinks water from the aquifer and he and 
his family's equity is bound up in Sun's land. The avail¬ 
ability of pure drinking water is essential to the sale and 
improvement of Sun's property. 


* See affidavit of Dr. Erik Gidlund, sworn to December 26, 
1975; Document 9 on Appeal. 

** For a complete description of the area see the testi¬ 
mony and the photograph and map annexed to the affidavit of 
Lyman E. Kipp, sworn to December 20, 1975; Document 6 on 
Appeal. 
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Richard E. Homan ("Homan") lives just behind Brown 
Brook. He also drinks water drawn from the aquifer. He has 
fished and hunted throughout the ponds of Brown Brook and No 
Bottom Marsh, as have many of the members of the Southern 
New York Fish & Game Association, Inc. ("Southern New York"). 
Members of Southern New York, including Homan, fished this 
area before Sun even acquired it. Southern New York is a 
not-for-profit fishing and hunting society with strong 
conservation and wildlife protection programs. Homan is 
also an officer of Southern New York. 


Brown Brook and No Bottom Marsh sue here by their 
next best friends, Kipp, Homan, Sun and Southern New York.* 


* The interests of all Appellants-Petitioners establish 
their standing. Each suffers injury in fact. Sierra Club 
V. Morton, 405 U.S. 727 (1972); U.S. v. SCRAP , 412 U.S. 669, 
683-690 (1972). Since each of the two individuals and 
corporations has an interest in assuring that no pollutants 
enter Brown Brook and No Bottom Marsh, each is suited to 
represent interests of the Brook and Marsh as their next 
best friends. Blackwell v. Vance Trucking Co. , 139 F.Supp. 
103, 106 (E.D.S.C., Flor. Div., 1956). Since the EPA de¬ 
faulted in protecting the Brook and the Marsh, they have no 
friends except the parties here. The propriety of such suit 
by the natural object whose rights are denied has been 
acknowledged. Byram River v. Village of Port Chester , F. 
Supp. —, 7 E.R.C. 1127, 4 E.L.R. 20816 (D.C. Conn., Civ. 

No. B-917, August 21, 1974), [Transferring venue to the 
Southern District of New York, where the suit is pending as 
74 Civ. 4059 (WK), and the court is asked to enjoin discharge 
of sewage into "[t]he river, which is one of plaintiffs"]; 
and Hookway, et al., and The Bi llerica Common [a 200 year 
old Town Common which the Department of Transportation 
sought to dismember] v. D.O.T. , Civ. No. 74-22425 (D.C. 

Mass. 1974) [the D.O.T. did not challenge the standing of 
the Common and subsequently dropped its plans for new road¬ 
ways through the Common]. See also Christopher D. Stone, 
"Should Trees Have Standing? —Toward Legal Rights For 
Natural Objects," 45 S. CALIF. L. REV. 450 (1972). 
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B. The NPDES Permit Proceedings 

Just north of Sun's property is a new condominium 
housing project known as Heritage Hills of Westchester 
("HHW") . By application dated December 12, 1973, the. 
developers of HHW applied to the EPA for a "NPDES Permit" 
which would license them to discharge the treated sewage 
from the condominium apartments into Brown Brook pursuant to 
§402 of the Water Act, 33 U.S.C. §1342. On the HHW site. 

Brown Brook is classified by New York State as an "inter¬ 
mittent" stream until it reaches the northern edge of No 
Bottom Marsh; this means that it has no flow at times during 
periods of dry weather. In such periods, the only flow 
reaching No Eottorn Marsh would be sewage treatment effluent. 

Prior to this application, when the HHW sewage 
discharge plans had first been announced, Lyman E. Kipp, the 
President of Sun ("Kipp") had become concerned for the safety 
of Sun’s drinking water and for the wetlands and its fish 
and wildlife. He retained experts, professors at New York 
University and the Polytechnic Institute of New York, to do 
studies of the impact which any sewage treatment discharges 
would have on No Bottom Marsh, Brown Brook, and Sun's aquifer. 


Kipp's concern arose from the HHW decision to 
locate its sewage treatment plant directly in the Brown 






Brook stream bed and to dump the sewage treatment effluent 
into Brown Brook at a point just north of Sun's property. 

In the Fall of 1973, Kipp attempted to present the 
preliminary conclusions of his experts' analysis to a hearing 
of the New York State Department of Environmental Conserva¬ 
tion ("DEC"). The experts' initial conclusions were chat 
any sewage effluent discharge at the proposed site could 
endanger the fish, wetlands and drinking water supply. The 
DEC hearing considered whether or not to allow HHW to relo¬ 
cate Brown Brook around the site of the sewage treatment 
plant. Over Kipp's objection, the DEC hearing officer on 
October 5, 1973, ruled that the impact of proposed sewage 
treatment effluent was not relevant to a stream relocation 
hearing.* 


See Paragraphs 23-24 and Exhibit N to the Affidavit 
of Nicholas A. Robinson, sworn to January 7, 1975, before 
District Court; Document 7 on Appeal. 
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Counsel for Sun and Kipp in these DEC proceedings 
then wrote the DEC by letter dated October 31, 1973, objecting 
to any sewage discharge into Brown Brook. After the HHW 
application was filed, a second letter was sent. (A1-A2) 

Under §401 cf the Water Act, 33 USC 1341, the DEC is 
obliged to recommend or "certify" the limitations to be im¬ 
posed cn new effluent discharges. These limits must be 
strict enough to protect the quality of the receiving waters, 
and specifically drinking water, fish and wildlife resources. 
§302 of The Water Act, 33 USC 1312. The EP must then 
evaluate the proposed effluent limitations and decide what 
limits and conditions to fix in any NPDES Permit which it 
issues. Accordingly, by letter of January 17, 1974, the EFA 
advised the DEC to make its certification (A3). 

On Kay 15, 1974, the DEC published a notice of the fact 
that, HHW had filed its application for a NPDES Permit that 
interested parties were to contact the DEC This notice 
appeared in The Reporter Dispatch , the newspaper of record 
designated by the Town of Somers, having general circulation 
in Somers.* No mention was made of EPA procedures, and the 


Par. 14, Exhibit F to Document 7 on Appeal. 


9 



notice did not conform to the joint procedures for notice of 
pending NPDES Permit applications promulgated a week earlier 
(Ab -A 9 / under authority of 40 C.F.R. §125.32 (g), 38 Fed. 

Reg. 13536 (May 22, 1973). 


Despite the letters from counsel for Kipp and Sun, 
neither the DEC nor the EPA replied to his offers to adduce 
expert evidence. Kipp himself wrote, on May 20, 1974, to 
the DEC (A10-A11), and again on May 28, 1974, to the EPA 
(A12-A13). Although his letter to the EPA was received, no 
reply was made to it. 


Kipp wrote the EPA without consulting his New York 
State attorney retained to handle the DEC certification. He 
warned of the harm to Sun's resources and stated (A13): 


"Please proceed to register this notice of 
protest and then take the necessary steps at your 
Federal Environmental [sic] level to prevent the 
destruction of these lands and water supply of 
all the downstream owners along Brown Brook from 
this Heritage Hills sewer plant pollutant dis¬ 
charge. We ask that you acknowledge this 

letter together with a statement as to the action 
your Federal Administration will take to prevent 
this proposed destruction and confiscation 
of a very valuable water supply." 


The EPA appears to have ignored Kipp's letter entirely. 
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EPA's records show that it considered the Sun resources only 
based upon information supplied by the DEC. The EPA's inter¬ 
office memorandum (A14-A16) evaluating the effluent permit 
notes that Sun had warned the DEC of danger to wetlands and 
drinking water. In answer it quotes dicta from the decision 
of the DEC allowing relocation of the stream (A15); this 
decision was based upon the same DEC hearing in which Kipp 
was denied an opportunity to present all his expert evidence 
relevant to the adverse impact of the HHW sewage treatment 
to be discharged into Brown Brook. Even that dicta makes no 
findings as to the wetlands or aquifer, but speaks only of 
the stream and of tne future obligation of HHW to secure the 
NPDES Permit (A15). 

During this time, the EPA advised the Fish & Wildlife 
Service of the US Department of the Interior ("Interior") 
that the HHW application for a NPDES Permit was pending. 

The EPA did so to obtain the consultation with Interior 
required by the Fish & Wildlife Coordination Act, 16 USC 
661. Interior, having noted the pendency of the HHW applica¬ 
tion since April 30, 1974,* advised the EPA by letter dated 

* Although proposed effluent limitations were prepared 
and printed for public distribution as of April 30, 1974, 
the printed forms were never sent to Kipp or Sun. See 
Exhibits D(l) and D(2) to Appeal Document 7. 
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May 29, 1974, that "No action, due to present lack of 
personnel, is contemplated on the following NPDES 
Applications... . NY0026891 H&H Land Corp." (A17-18). 

Ey letter dated June 12, 1974, the DEC advised HHW of 
the effluent limits which the DEC had decided to certify to 
the EPA (A20-21). Two days earlier, without advising Kipp 
or Sun that certification was about to occur, the DEC had 
written Kipp declining to receive his expert's testimony. 
(A22-A23). On June 26, 19 7 4, Kipp sent a letter of protest 
(A24-25), without receiving a response until August 5, 1975 
(A26-A27). Even in that reply, Kipp was never told that DEC 
certification had occurred, or that the NPDES Permit had 
issued. 

Meanwhile, again without any notice to Kipp, on July 
12, 1974, the EPA had issued final NPDES Permit No. NY0026891 
for the HHW sewage effluent discharges.* 

At this point the EPA's record is wholly devoid of any 
evidence that it gave the public notice of its action issuing 
the NPDES Permits then requred under 38 Fed. Reg. 13528 
(May 22, 1973). The record on the return for the Petition as 

* The permit is Exhibit R to Appeal Document 7. 


well as the EPA's affidavit of Richard G. Tisch, sworn to 
January 20, 1975, Document 29 on Appeal, suggests that 
publication occurred in The Peekskill Evening Star , but 
never produces a copy of that notice. None of Appellants- 
Petitioners have ever seen a copy. 

Even if it could produce a copy, the publication would 
have been in the wrong newspaper. The Peekskill Evening 
Star has only a reported circulation of 67 issues in Somers. 

As the DEC was aware and the EPA should have been aware, the 

local newspaper designated by the Town of Somers for public 
notices is the White Plains Reporter Dispatch (Northern 
Edition) with reported circulation of 1,288 issues in Somers.* 

In short, no public notice was given. HHW made no dis¬ 
closure of the fact that a NPDES Permit had issued. Despite 

Kipp's letter of May 28th asking to be kept advised of EPA 
actions (A13), the EPA ignored him. 

When Kipp received the DEC’S letter of August 5th (A26-A27), 
he was distressed that the DEC would ignore the presence of Sun's 
water, wetlands and fisn, he actually instructed his New York 
counsel tc commence a special proceeding in the nature of mandamus 

* See Paragraph 47 and Exhibit E of the Affidavit of 
Lyman E. Kipp sworn to February 25, 1975; Document 39 on 
Appeal. 





in the Supreme Court, Westchester County, to compel the 
New York State Commissioner of Environmental Conservation to 
hold a hearing to hear Sun's experts before certifying effluent 
limitations to the EPA. 

This litigation began in mid-August, 1974. In or around 
the last week of August, the Assistant Attorney-General repre¬ 
senting the Commissioner of the DEC advised Sun's state court 
trial counsel, William Florence, Esq., that since the NPDES 
Permit had been issued, the proceeding was moot. It was dis¬ 
continued without prejudice. 

In mid-September K:pp and Sun then retained Marshall, 
Bratter, Greene, Allison & Tucker ("Marshall, Eratter") to 
review the NPDES Permit and take whatever steps in federal 
court appeared in order to protect the water supply, wetlands, 
fish and wildlife of the Sun property.* 

When the DEC realized that neither it nor the EPA had 
ever notified Kipp and Sun that the NPDES Permit had issued, 
it wrote Kipp a form letter (A28). No official ever gave 
notice to the other Appellants-Petitioners. 


See affidavit of Nicholas A. Robinson, sworn to 
September 25, 1975, in answer to Respondents' Motion to 
Dismiss the Petition, No. 75-4164, in this Court. 
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Homan first learned about the NPDES Permit in or around 
late October, 1975, from Kipp. Southern New York learned 
subsequently when Homan, as an officer, advised its Board of 
Directors. 


C. Efforts By Appellants-Petitioners After 
Discovering Issuance Of NPDES Permit 

Once Sun and Kipp received a copy of the NPDES Permit 
from Marshall, Bratter on September 19, 1974, they commenced 
extensive expert analysis of the sufficiency of the Permit's 
effluent limitations to protect the drinking water, wetlands 
and fish. This analysis was concluded by November 23, 1974. 
Simultaneously, Marshall, Bratter searched the EPA and New 
York State DEC files to determine what had happened adminis¬ 
tratively to the requests for protection and offers of 
evidence from Sun and Kipp. This legal analysis was con¬ 
cluded after receipt in mid-November, 1974, of the hearing 
transcript for the DEC'S Stream relocation hearing. 

The scientific analysis revealed that the effluent 
limitations of the NPDES Permit would be insufficient to 
protect the wetlands and the water supply in the aquifer 
beneath the wetlands. Eutrophication was predicted, with 
subsequent destruction of the fish and the wetlands habitat 
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of No Bottom Marsh, and with destruction of the quality of 
the drinking water.* 

The legal analysis showed that at no time had any con¬ 
sideration been given to the fact that a wetland and drink¬ 
ing water supply were adjacent to the sewer pipe. No notice 
had been given to any cf the Petitioners as required by law. 

No consultation had been had with the Fish and Wildlife 
Service of the Department of the Interior, no observance of 
EPA’s own wetlands regulations had been made.** 

Ey December 1974, r.o occupants had as yet moved into 
the HHW condominium nor was the sewage treatment plant 
operational. By November, 19 7 4, Sun's scientific and legal 
c .indings had been communicated to Homan and Southern New 
Lork. Realizing for the first time that their interests 
were adversely affected, they decided to join Kipp and Sun 
to protect the natural resources, which they used and enjoyed 
from destruction. 

By this time, when Appellants-Petitioners were ready to 
Fress their claims in a responsible fashion, the 90-day period 
for judicial review of the NPDES Permit in the Court of Appeals 

See Affidavits of Dr. Paul Cardenas, sworn to December 
2, 1975; Document 11 on Appeal; and affidavit of Dr. Guenther 
Stotsky, sworn to December 2, 1975; Document 9 on Appeal. 

See Affidavit of Nicholas A. Robinson, sworn to January 
7, 1975; Document 7 on Appeal. 
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under §509 of the Water Act, 33 U.S.C. 1369, had long passed. 
Realizing that the time was drawing near when the sewage 
plant would be operational, and being advised that EPA and 
DEC officials would not reopen the NPDES proceedings, the 
Appellants-Petitioners invoked their rights under due process 
of law and the Fish and Wildlife Coordination Act, 16 U.S.C. 
§661, to sue to invalidate the NPDES Permit in the U.S. 
District Court, S.D.N.Y. Suit was not premised on the Water 
Act, 33 USC 1365, although cUiims arising under §505 of the 
Water Act were added in an amended complaint filed after the 
requisite sixty days notice had expired. 

Although the Appellants-Petitioners moved for a tempo¬ 
rary restraining order and a preliminary injunction as soon 
as they had notice that the sewage treatment discharge pipe 
was in use,* the District Court denied these applications. 

In an opinion dated May 9, 1975, (A29-A59) the District 

Court dismissed the federal claims involving the NPDES 
Permit on the grounds that §509 of the Water Act is an 
"exclusive" forum for judicial review of such permits (A36). 
Additionally, the District Court construed the Fish & Wild¬ 
life Act, 16 U.S.C. 662(a), so as not to require consultation 

See ec[. Order to Show Cause, affidavits in support of a 
Preliminary Injunction and transcript of proceedings of 
January 20, 1975, (Documents 3, 37, 45, 47, 48, 49 and 46, 
on Appeal. 
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if Interior exercizes its "discretion" to choose not to 
comment. (A44-A45). EPA's failure to comply with its own 
wetlands regulations in issuing the NPDES Permit was not 
ruled upon. 

Pursuant to Federal Rule of Civil Procedure 54(b), the 
District Court entered final judgme't of dismissal dated 
July 23, 1975, and entered by the Clerk July 24, 1975. 

The Appellants-Petitioners filed their notice of appeal 
on July 30, 1975, and filed th instant Petition No. 75- 
4164, on July 31, 1975. 

STATUTES AND REGULATIONS INVOL VED 

We respectfully refer the Court to the Legal Addendum 
to this brief for the relevant texts of ail statutes and re¬ 


gulations involved. 






ARGUMENT 


I. 

ISSUANCE OF THE NPDES PERMIT WITHOUT NOTICE 
AND IN VIOLATION OF EPA'S DUTIES UNDER ITS 
OWN WETLANDS REGULATIONS AND UNDER THE FISH 
AND WILDLIFE COORDINATION ACT, VIOLATES DUE 
PROCESS OF LAW. _____ 

The Fifth Amendment of the Constitution assures that no 
person shall be "deprived of life, liberty, or property, without 
due process of law." It is elementary that the fundamental 
fairness assured by due process encompasses notice, the 
opportunity to be heard, and the governmental agency's adher¬ 
ence to its own rules. These guarantees were lacking here. 

In the instant case, the injury from the denial of due 
process is plain. The EPA's callous disregard for the 
rights of Appellants-Petitioners has caused severe injury 
and threatens irreparable harm because the sewage treatment 
effluent allowed by the NPDES Permit already has accelerated 
eutrophication of the wetlands in No Bottom Marsn and 
degraded the surface water quality of Brown Brook. The 
aquifer now fills with polluted waters and unless the pollu 
tion ceases, its drinking water quality will be irreparably 
destroyed. Fish are dead and wildlife habitat is deterior¬ 
ating . * 

*-See Affidavit'of Dr. Paul Cardenas, sworn to February 

28, 1975; Document 47 on Appeal. 











Such injury is taking place because the EPA issued a 
deficient NPDES Permit. The Permit's failings result, in 
material part, because EPA did not follow its own rules, and 
denied Appellants-Petitioners their opportunity to challenge 
the deficiences. 


Due process is affronted by such agency conduct: 


"An elementary and fundamental require¬ 
ment of due process in any proceeding 
which is to be accorded finality is 
notice reasonably calculated, under all 
the circumstances, to apprise interested 
parties of the pendency of the action 
and afford them an opportunity to present 
their objections. . . [citing cases]." 
Mu llane v. Central Hanover Trust Co., 

339 U.S. 306, 314, 70 S.Ct. 652, 657 
(1950) . 


Here, as in Schroeder v. City of New York , 371 U.S. 203, 

83 S.Ct. 279 (1962), Mullane applies. Cf. Cramer v. U.S., 
353 F.Supp. 406, 408 (D. Neb. 1973). 


Without notice that the NPDES Permit had issued, Kipp 
and Sun wasted time and money in fruitless New York State 
administrative and judicial proceedings before extricating 
the fact that federal EPA had issued the NPDES Permit. EPA 
refused to reopen the proceedings without the permittee's 
consent, and argues now with apparent equanimity both that 


(i) the District Court could not hear the violation of due 
process because of exclusive appellate jurisdiction under 
§509 of the Water Act, 33 U.S.C. 1369, and (ii) that the 
Court of Appeals cannot hear the Petition because it was not 
filed within 90 days of July 12, 1974, when the NPDES Permit 
was issued. 


The brazenness of this argument occasions its own 
collapse. Here are parties claiming a remedial goal, to 
support the legislative ends of the Water Act. Here is the 
agency charged with obtaining those goals barricading the 
door. The Constitution abhors such fundamental unfairness. 
”[T]he denial of a right, the foreclosing of the opportunity 
to the [party] to assert his claims before a designated 
authority or the existence of prejudice or unfairness are 
the marks which indicate the lack of procedural due process,' 
U.S. v. Schultz , 150 F.Supp. 303, 305 (N.D. N.Y., 1956), 
aff d 243 F.2d 349 (2d Cir., 1957), cert, den. , 354 U.S. 921 
(1957); accord , U.S. v. 203 F.2d 638 (2d Cir. 1953). 

A. The Failure To Give Notice Violates Control- 
ling Law And Denies Substantial Rights _ 

The Water Act in §401 (a), 33 U.S.C. 1341(a), requires 
that the DEC as the certifying state agency "shall establish 





procedures for public notice." Under §402(a), 33 U.S.C. 

1342 (a), the EPA must afford an "opportunity for public 
hearing" and then exercise its discretion as to whether or 
not to hold a hearing. 

The EPA's own regulations, then in effect, 40 C.F.F.. 
§125.32, required the EPA to expend extra care to assure 
notice of NPDES applications and final Permits to "inter¬ 
ested and potentially interested persons." Specifically, 
notice shall include one of the following elements: 

(i) posting in the local post office; 

(ii) posting near entrance to permittee's property; 

(iii) publication in the local newspaper of general 
circulation. 

Additionally, notice "shall be mailed. . .to any person. . . 

upon request." [38 Fed. Reg. loo36 (May 22, 1973)]. 

The record establishes that neither the DEC nor EPA 
ever foilov;ed the notice procedures for draft NPDES Permits 
promulgated here (A6-A9). No draft NPDES Permit was ever 
sent to the Appellants-Petitioners. No actual or construc¬ 
tive notice was given, by either a posting or publication in 
The Reporter Dispatch as the local newspaper of general 
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circulation. Finally, despite the requirement of mailing 
notice to any person upon request, no notice was sent to 
Kipp or Sun despite Kipp's personal letter of May 28, 1975 
(A12-A13).* The requirement of personal notice cannot be 
supplanted by a careless newspaper notice, even if EPA 
establishes that the notice did appear in print. Miles v. 
District of Columbia, 354 F.Supp. 577 (D.C.D.C. 1973). 


Even without the express notice provisions, "solely on 
due process grounds", this Court may vindicate the rights of 
Appellants-Petitioners to administrative fairness. Amos 
Treat & Co. v. SEC , 306 F.2d 260, 267 (D.C. Cir., 1962). 


B. The EPA's Blind Avoidance Of Its Wetlands Regu¬ 
lations Raises Fundamental Denials Of Rights 


No Bottom Marsh is a historic and naturally significant 
entity. Close to the town center of Somers, it protects the 
water for schools, a church, homes, the fire department, 
stores and the post office. Sun needs the well waters from 
the aquifer which No Bottom Marsh protects in order to make 
the balance of its property attractive for sale and improve¬ 
ment. Fish breed and find sustenance in the ponds among 


* The EPA has contended this letter did not request 
notice of the NPDES Permit in haec verba . Such exaltation 
of form over substance ill serves the Government. Kipp, 
without consulting his attorney, invoked all his federal 
rights and asked for a response. Surely, this is sufficient 
to alert the EPA that he should receive notice. 


\ 
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these wetlands and their flora harbors a wide range of 
wildlife. 

These are the very qualities set forth in 38 Fed. Reg. 
10834-5 (May 2, 1973).* They are so important that New York 
State just enacted a Freshwater Wetlands Act with a statement 
of findings substantially like that of these EPA regulations. 
See McKinney's Session Laws, c. 614 (August 25, 1975, No. 

9) . 

The EPA bound itself to protect wetlands like No Bottom 

Marsh "to the extent of its authorities in conducting all 

program activities, including regulatory activities. ..." 

* 

Kipp gave the EPA ample notice that wetlands were near 
the sewage effluent permit discharge point (A12-A13). The 
DEC also advised the EPA (A14). The EPA's response was to 
show absolutely no interest. By its blind indifference to 
its own regulations, it promulgated NPDES Permit effluent 
limitations which are presently at work destroying the very 
wetlands EPA was charged with protecting. EPA allows, 
contrary to the express provision of its Wetlands Resource 
paragraph d, "significant increase in nuisance organisms 
through biostimulation." 

Also in Legal Appendum, infra , and set forth entirely 
as Exhibit S to Document 7 on Appeal. 



Moreover, although EPA's rules require its consultation 
with Interior whenever wetlands are affected "to aid in the 
determination of the probable impact of the pollution abate¬ 
ment program on the pertinent fish and wildlife resources of 
wetlands," Policy paragraph d, this was never done here. 

No Bottom Marsh is entitled to receive the protection 
accorded by these regulations.* Sun and Kipp are entitled 
to the safeguarding of the wetlands' integrity as buffer for 
their aquifer's drinking water. Homan and Southern New York 
benefit from the wildlife aspects of the ecosystem and their 
rights too are diminished by EPA's, disregard for its own rules. 

C. The Failure To Consult Interior Breached 
The Fish And Wildlife Coordination Act 
And Renders The NPDES Permit Void Ab Initi o 

The District Court's error in misconstruing the manda¬ 
tory nature of consultation under the Fish & Wildlife 
Coordination Act is discussed in Point III below. Suffice 
it to observe here that "consultation" means more than 
notice from EPA to Interior that a NPDES Permit application 
exists and Interior's response of "no action, due to present 
lack of personnel. . . ." (A17) 

* See Professor Laurence Tribe's "Ways Not To Think About 
Plastic Trees: New Foundations For Environmental Law," 83 
YALE L. J. 1315, 1341-3 (1974). 
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The Act, at 16 U.S.C. 662(a) provides that before EPA 
issues its NPDES Permit modifying Federal waters for any 
purpose whatever, EPA "first shall consult" Interior "with 
a view to the conservation of wildlife resources by pre¬ 
venting loss of and damage to such resources as well as 
providing for the development and improvement thereof in 
connection with such water-resource development." 

The Coordination Act clearly governs the conditions 
under which this NPDES Permit may issue. 1972 U.S. CODE 
CONG. & ADMIN. NEWS (Vol. 2), pp. 3825-7. Since the 
Coordination Act was not honored, the NPDES Permit is 
void, and must be returned to the EPA. Udall v. F.P.C., 

387 U.S. 428, 87 S.Ct. 1712 (1967). 

Dae process, here just as with the notice and wetlands 
provisions, requires EPA's compliance not only with the 
outward form of the law, but with its substance. 
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II. 


THE NPDES PERMIT VIOLATES 
_ THE WATER ACT 


The uncontroverted testimony of experts, based upon 
field sampling and laboratory tests,* is that nitrogen and 
phosphorous in the sewage treatment effluent from the HHW 
discharge pipe are at levels so high as to fertilize the 
waters of Brown Brook and No Bottom Marsh causing eutro¬ 
phication. The life in the stream and wetlands' waters is 
destroyed once eutrophication occurs. The trout stream 
becomes a drainage ditch. The aquifer, like a stopped sink, 
then collects the minerals, viruses, coliforms and deteri¬ 
orated waters from the surface. Eventually, the pure 
spring water now present in the aquifer will be replaced by 
polluted water requiring costly treatment before used for 
human consumption. 

The scientific evidence also reveals practical and 
immediate alternatives to the use of the sewage pipe at the 
present location.** 

Affidavits of Drs. Cardenas and Stotsky, Documents 8 
and 9 on Appeal. 

Affidavit of Dr. Alan Molof, sworn to December 11, 

1975, Document 11 on Appeal. 
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The stated goal of the Water Act is "to restore and 
maintain the chemical, physical and biological integrity of 
the Nation's waters." 33 U.S.C. 1251(a). The national goal 
is eliminating all pollutants by 1985; the interim goal is 
water quality for fish propagation by 1983. §1251 (a)(1) and 

( 2 ) . 

Under §302 of the Water Act, 33 U.S.C. 1312(a), dis¬ 
charges of pollutants from a sewage pipe ("point source") 
may not "interfere with the attainment or maintenance of 
that water quality . . . which shall assure protection of 
public water supplies . . . and the protection and propaga¬ 
tion of a balanced population of shellfish, fish and wild¬ 
life, and allow recreational activities in and on that 
water, effluent limitations (including alternative effluent 
control strategies) for such point source . . . shall be 
established which can reasonably be expected to contribute 
to the attainment or maintenance of such water quality." 

In the instant case, the EPA was on notice that drink¬ 
ing water supplies,* fish, wildlife and recreation assets 
were immediately downstream from the proposed sewage treat¬ 
ment effluent discharge pipe. 

Sun is a public water supply under the Safe Drinking 
Water Act of 1974, P.L. 93-523, 88 Stat. 1660, and has an 
independent application pending under that Act, 42 U.S.C. 
1424(e) to have the aquifer classified by EPA as one in 
danger of contamination. 
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Instead of exploring the impact on these assets of the 
nitrogen and phosphorous levels in the HHW sewage treatment 
effluent, the EPA simply accepted the DEC proposed effluent 
limitations. Similarly, EPA's record is barren of any 
attempt to define "alternative effluent control strategies", 
although as the record illustrates that several alternatives 
are available here.* See 1972 U.S. CODE CONG. & ADMIN. NEWS 
(Vol. 2) at 3713. Review of alternatives is not to be 
shirked at an administrator's whim. Cf. NRDC v. Morton , 458 
F. 2d 827 (D.C. Cir., 1972); EPF v. Froehlke , 473 F.2d 346 
(8th Cir., 1972). 

Thus, when it came to actually issuing the N p OES 
Permit here, the EPA had not only violated the procedural 
duties outlined in Point I above, but it also had failed to 
adhere to its substantive and mandatory duty under the Water 
Act. EPA could not issue a NPDES Permit under §402, 33 
U.S.C. 1342, until and unless it determined that the require¬ 
ments of §302, 33 U.S.C. 1312, were met. 

Since the EPA was ignoring its §302 duties, it should 
have been ordered by the District Court to adhere to the 
statute. Since the instant NPDES Permit undermines rather 
than advances the goals of the Water Act, that Permit should 
be voided forthwith and the matter remanded to the EPA. 

* Document 11 onAppea1. 
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III. 


EPA'S FAILURE TO CONSULT WITH INTERIOR 
VIOLATED THE MANDATORY PROCEDURES OF THE 
FISH AND WILDLIFE COORDINATION ACT, AND THE 
DISTRICT COURT ERRED IN HOLDING OTHERWISE. 


The facts as to EPA's conduct under the Fish and Wild¬ 
life Coordination Act, 16 U.S.C. 662(a), below were not in 
dispute. (A30-A31). Accordingly, it is the legal suffici¬ 
ency of those facts which is before this Court. 

Can Interior take "no action, due to present lack of person¬ 
nel" (A17-A18) and still comply with the Coordination Act's 
mandate? The mandate requires whenever a stream is modified, 
as by the NPDES Permit's allowance of new pollutant discharges, 
the EPA "first shall consult with the United States Fish and 
Wildlife Service, Department of the Interior . . . with a view 
to the conservation of wildlife resources by preventing loss 
of and damage to such resources . . . ." 16 U.S.C. 662(a). 

A. The Plain Meaning Of The Coordination 
Act Requires Actual Consultation _ 

Although EPA gave notice to Interior that an applica¬ 
tion for a NPDES Permit has been filed, it did not indicate 
in its notice that a trout stream and wetland area were 
involved.* Indeed, Interior would have required the talents 

* See form of notices, Exhibits D(l) and D(2) to affidavit 
of Nicholas A. Robinson, sworn to January 7, 1975; Document 
7 on Appeal. 
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of clairvoyance to realize that legitimate issues for conser¬ 
vation of wildlife resources were present. 


Even if the EPA Permit had been valid, however, Interior 
apparently had already abdicated its responsibility to con¬ 
sult. There was not even the low-level exchange of views as 
occurred in E.D.F. v. Corps of Engineers , 492 F.2d 1123 (5th 
Cir., 1974). 

The importance of strict compliance with the Fish and 
Wildlife Coordination Act is judicially established. The re¬ 
quirement of consultation is not discretionary; as the U.S. 
Supreme Court stated in Udall v. F.P.C. , 387 U.S. 428 at 444 
(1967), "Certainly the wildlife conservation aspect of the 
project must be explored and evaluated." (Emphasis added.) 

The Court of Appeals for the Eighth Circuit in Environ ¬ 
mental Defense Fund v. Froehlke, 473 F.2d 346 (8th Cir., 

1972) distinguished the Fish and Wildlife Coordination Act 
from another federal law by specifically finding the duty 
in the Coordination Act for licensing agencies to coordinate 
their action with Interior so as to assure that adverse 
effects on fish and wildlife will be minimized. 

In the most recent scholarly commentary on the Fish 
and Wildlife Coordination Act, Thos. Guilbert, "Wildlife 
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Preservation Under Federal Law" in ELI (ed.), FEDERAL ENVI¬ 
RONMENTAL LAW 553 (July 1974), it is made clear that the "li¬ 
censing agency is required [under 16 U.S.C. 662(b)] to give 
'full consideration' to the report and recommendation of the 
Department of the Interior . . . Here there was no con¬ 

sideration of Interior's views by EPA because Interior de¬ 
clined to give them. 

In Udall v. F.P.C. , 387 U.S. at 443-4, the failure of 
the licensing agency to explore and evaluate Interior's re¬ 
port and recommendation resulted in remanding the matter back 
to the agency for further proceedings. 

As a practical matter in many permit proceedings, the 
Fish and Wildlife Coordination Act's provisions have been 
deemed subsumed within the review now required under the 
National Environmental Policy Act, 42 U.S.C. 4321. See E.D.F. 
v. Froehlke , 473 F.2d 346 (8th Cir., 1972); Zabel v. Tabb, 

430 F.2d 199 (5th Cir., 1970), cert. den. 401 U.S. 910 (1970). 
Under the Federal Water Pollution Control Act Amendments of 
1972, P.L. 92-500, 86 Stat. 816, 33 U.S.C. §1251 et seq. 
("Water Act”) however, NEPA's full constraints were not made 
applicable on NPDES permits. Section 511(c) of the Water 
Act, 33 U.S.C. 1371. 

Congress exempted NPDES permits from NEPA largely be¬ 
cause the Water Act's whole purpose is remedial and designed 
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to protect the environment just as is NEPA. The remedial 
goal of the Water Act is to eliminate discharge of all pol¬ 
lutants by 1985 and as an "interim goal" to secure "water 
quality which provides for the protection and propagation 
of fish, shellfish, and wildlife . . . -" Section 101(a), 

33 U.S.C. 1251. Congress was aware that its many other laws 
bearing directly cn fish and wildlife would have to be 
honored whenever the Water Act permit authority was exercised, 
and that the very considerations which NEPA embraced could be 
achieved by the Water Act itself in conjunction with existing 
laws such as the Fish and Wildlife Coordination Act. Put 
simply, had Congress wanted to exempt the NPDES permits from 
laws other than NEPA, it would have said so. 

Just as the Fish and Wildlife Coordination Act has been 
read in pari materia with NEPA to require a high standard 
of consideration of menas to mitigate harm to fish and wild¬ 
life, Akers v. Resor , 339 F. Supp. i375 (W.D. Tenn. 1972), 
so also this Court must read an equally high standard in 
construing the Coordination Act and the Water Act together. 
The inclusion of protection of "fish, shellfish and wildlife" 
in the Declaration of Policy of the Water Act reveals Con¬ 
gress' intent to assure the highest protection standards for 
such fish and wildlife. See Sen. Rep. No. 92-414, Vol. 2, 
1972 U.S. CODE CONGRESSIONAL AND ADMIN. NEWS at p. 3678.* 

* See also the same report at p. 3717 on eutrophication, 
p. 3719 on soil erosion, and at p. 3718 on EPA's obligation 
to enter into agreements with Interior with respect to im¬ 
plementation. No such agreement appears to have been made 
as to NPDES permits. 
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There is no other reading of the Fish and Wildlife Co¬ 
ordination Act that effectuates Congressional intent except 
adherence. The District Court erred in not so construing it 
below. This Court should reverse and remand to the District 
Court with the mandate to enjoin use of the NPDES permit as 
was done in an analogous situation in E. D.F. v. Corps of 
Engineers , 324 F. Supp. 878 (D.C., D.C. 1971), and to remand 
the permit back to the EPA for further proceedings pursuant 
to the Fish and Wildlife Coordination Act. 


B. The Regulations Of EPA And Interior 
Acknowledged The Necessity Of Actual 
Consultation 


Under the EPA regulations then in effect, 40 C.F.R. 
125.14(f)(1), 38 Fed. Reg. 13529, at 13532 (May 22, 1973), 
the EPA, the EPA acknowledged its duty to ask Interior to 
evaluate the proposed NPDES Permit's impact on fish, shell¬ 
fish, and wildlife and advise EPA of Interior's "evaluations." 


EPA's regulations provide that the failure to communi¬ 
cate such evaluations "will be deemed to be a statement that 
the agencies do not choose to comment at this time." 


The record here reveals not the absence of a desire 
to comment, but rather an inability imposed upon Interior 
by the Office of Budget and Management in the Executive 











Office of the President. Interior acknowledges its duty to 
communicate evaluations and makes a record of its inability. 
The duties imposed by Congress are not so easily disregarded. 


To suggest that it is administratively difficult to 
comply with the consultation requirements of the Fish and 
Wildlife Coordination Act is no excuse. The Circuit Court 
for the District of Columbia answered such bureaucratic 
double-talk in the analogous case of Calvert Cliffs' Coord. 
Comm , v. A.E.C. , 449 F.2d 1109 (D.C. Cir., 1971), where the 
agency declined to undertake required environmental analysis 
because the task constituted hard work. 


As was recently observed by the District of Columbia 
District Court in reviewing an agency's compliance with 
environmental laws under the Administrative Procedure Act, 
N.R.D.C. v. S,E.C. , C.A. No. 4 09-73 (D.C., D.C. December 9, 
1974) : 


"Reviewing courts have authority 
and responsibility to scrutinize agency 
decisions closely in order to ensure 
that they proceed from a proper under¬ 
standing of the relevant laws and in 
order to correct those decisions which 
are inconsistent with Congressional 
mandates, fall short of the statutory 
policies, or strike an improper balance 
among conflicting interests." 
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See also N.L.R.B. v. Brown, 380 U.S. 278, 291-2 (1965); 


and American Ship Building Co. v. N.L.R.B. , 380 U.S. 300, 

318 (1965). 

As a practical consequence, plaintiffs assume that if 
this Court enforces the Coordination Act here, new means of 
compliance by Interior with the Act will be promulgated. 
Interior's proposed regulations, set forth at 39 Fed. Reg. 
29552 (August 15, 1974), were not in effect when Interior 
declined to comment on the NPDES application here involved. 
While these proposed regulations are not now adequate to 
assure compliance with the Coordination Act as it relates to 
NPDES permits,* they are a step in the right direction. 


* The proposed regulations explicitly cover how the 
Fish and Wildlife Service will function in NPDES permit 
situations, §1.2A(2)(b), and §404 permits as well, 

§1.2B(5). Had the Service been consulted, the proposed 
regulations make it clear that the very kinds of wetlands, 
fish, migratory birds and wildlife involved in No Bottom 
Marsh and Brown Brook would have been considered and 
protected. The draft regulations expressly do not other¬ 
wise cover when Interior will review NPDES or §404 permit 
applications. In §1.2(2) they state the "Discharges of 
pollutants and the disposal of materials...will be the 
subject of a separate handbook...." If Interior intends 
to promulgate regulations declining to review NPDES permit 
applications, as it did here for want of personnel, then 
those regulations would be inconsistent with Congress' 
mandate in the Fish and Wildlife Coordination Act. 


■ 


The Legislative History And Congressional 
Oversight Establish That Consultation is 
Required Under The Coordination Act. 


The Coordination Act is expressly applicable to 
issuance of NPDES Permits under the Water Act. The Court 
below erred in finding that Interior's obligations were 
discretionary. 


The Senate bill contained language which would have 
made the Fish and Wildlife Coordination Act inapplicable 
to discharge permits issued under the Water Act. S. 2770, 
§511(b), Leg. Hist. 1715.* A similar provision was con¬ 
tained in the House bill when it emerged from Committee. 
H.R. 11896, §511 (b), Leg. Hist. 1085. 


This limiting provision was removed from the bill on 
the House floor by the Committee sponsoring the bill: 


The Senate Committee on Public Works has published a 
detailed two-volume legislative history of the Water Act. 

It contains the Act, the President's veto message, excerpts 
from the Conference, Senate, and House Reports, and excerpts 
from the Senate and House debates. Senate Committees on 
Pubixc Works (Library of Congress), A Legislative History 
of the Water Pollution Control Act Amendments of 1972, 

93d Cong., 1st Sess. (Jan. 1973) (Comm. Print) (2 vols.). 
Citations to the Act's legislative history will be to this 
compilation in the form: "Leg. Hist. ." 
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MR. WRIGHT. Mr. Chairman, this, too, 
is a corrective amendment which I under¬ 
stand has been cleared on both sides of 
the aisle. It would make the Fish and Wild¬ 
life Act applicable in every respect that 
it applies by itw own terms to all sections 
of the bill. There was an inadvertence by 
which this particular rection was put in 
the bill that renders the Fish and Wi ilife 
Act inapplicable in certain instances. This 
was not the intention of the committee to 
do this. 

MR. DINGELL. This is one of the 
amendments my colleagues and I were going 
to offer although in slightly different 
form. It is eminently satisfactory to 
us. I thank the committee and commend 
them for it and rise in support of it. 

MR. HARSHA. Mr. Chairman, I join 
with the distinguished gentleman from 
Texas in urging the adoption of this amend¬ 
ment. We on this side of the aisle sup¬ 
port it wholeheartedly. Leg. Hist. 651. 


This change was adopted in the Conference Report on 
the bill. Leg. Hist. 331-332. The Act was passed with 
no provision limiting the applicability of the Fish and 
Wildlife Coordination Act to the Water Act. 


In these circumstances, there can be no question but 
that the Fish and Wildlife Coordination Act is fully 
applicable to the Water Act and that Congress fully 
intended that the Coordination Act apply. 

The arguments by EPA and Interio- before the District 
Court essentially were that the consultation required by 
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the Coordination Act is discretionary, and that full compli¬ 
ance in all instances is impractical. In support of their 
position, they cited testimony of an Assistant Secretary of 
the Interior and the draft regulations which Interior has 
proposed for the implementation of the Act. 


However, neither the testimony of the Assistant Secre¬ 
tary nor the proposed regulations even purports to state 
that the Coordination Act is discretionary. Both provide 
only that there are degrees of thoroughness with which pro¬ 
posed permits will be reviewed. For example. Assistant 
Secretary Reed said: 


We cannot look iri depth at every single 
industrial discharge, but the ones we 
foresee are going to have a major envi¬ 
ronmental impact we do review in depth 
. . . . Hearings Before the Subcommittee 
on Fish and Wildlife Conservation and 
the Environment of the Committee on Mer¬ 
chant Marine and Fisheries (93d Cong., 

2d Sess.) on GAO Report B-118370 and 
H.R. 42, H.R. 2285, H.R. 2288, H.R. 2291, 
H.R. 2292, H.R. 10651, and H.R. 14527 
(Serial No. 93-33) at 583 [hereinafter 
"Coordination Act Hearings"]. (Emphasis 
supplied.) 


The same point is clear in the proposed regulations 
which presumably represent the considered position of the 
Department of the Interior since they are to provide interim 
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guidance to the Fish and Wildlife Service pending promulgat¬ 
ing of final regulations (39 Fed. Reg. 29552, Aug. 15, 1974) 


All public notices of applications for 
permits received from the Corps, EPA, or 
Coast Guard are then screened to exclude 
from further consideration those where 
the proposal obviously will have no im¬ 
pact or at most an inconsequential impact 
on fish and wildlife resources. Naviga¬ 
ble Waters Handbook, Sec. 3.1(B). 39 

Fed. Reg. 29555 (Aug. 15, 1974) (Emphasis 
supplied). 


The need for consultation in the instant case is like¬ 
wise established by these regulations: The proposed regu¬ 
lations consistently emphasize the particular efforts which 
are to be undertaken to protect wetlands. Witness the re¬ 
peated references to wetlands in the section of the regula¬ 
tions on "Objectives and Policies": 


For nonwater-dependent works , particularly 
where biologically protective wetlands 
are involved and alternative upland sites 
are available . . . the [Fish and Wildlife] 
Service usually recommends denial of a 
permit . . . Sec. 2.1(B)(1)(a), 39 Fed. 

Reg. 29555. 

For water-dependent works, the Service 
discourages the occupation and destruc¬ 
tion of biologically productive wetlands 
and shallows. Sec. 2.1(B)(1)(b), Id . 

The Service places special emphasis on 
vegetated and other productive waters 
and wetlands . . . Sec. 2.1(B)(2), Id. 


The lack of personnel is not a sufficient reason to 


avoid statutory mandates. The present situation, however, 
is aggravated by the fact that Interior chose itself to 
limit its personnel, and thereby accomplish effective 
executive repeal of a legislative enactment. 

The public record establishes that the "present lack 
of personnel" is more the fault of the executive branch 
than of Congress. This is not a case in which Congress 
assigns duties but will not fund them; rather, it posits the 
example in which an agency has duties but will not request 
the funds to carry them out. Throughout the Coordination 
Act Hearings, on which the federal defendants relied below 
to show the heavy workload which has fallen on Interior, 
it becomes apparent that Interior is not requesting the 
necessary funds in order to carry out its duties under the 
Coordination Act. For instance. Congressman Reuss points 
out that his committee "recommended that Interior seek 
adequate funds from Congress to carry out its Coordination 
Act duties effectively and timely." Coordination Act 
Hearings at 121. 

Interior did not request the personnel it needed. The 
GAO Report on the administration of the Fish and Wildlife 
Coordination Act estimated that an additional 408 positions 
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were needed in the program. Interior agreed, but requested 
positions and funding for only about half that number. 
Letter of Douglas P. Wheeler, Deputy Assistant Secretary 
of the Interior to Congresman Dingell. Coordination Act 
Hearings at 601. 

Thus even in the budgetary process, we have a form of 
administrative repeal of the statute being carried on. The 
executive branch appears to have decided not to follow the 
mandate of the Fish and Wildlife Coordination Act fully and 
through low budget and personnel requests has created a 
situation in which it can claim that compliance with the 
Act is beyond its capacities. Interior's conduct leaves 
unprotected the interests of the Appellants-Petitioners. 

It erodes, if not usurps, the Congressional role. It is 
a repealer of rights by executive fiat rather than by 
considered legislative judgment. 

No other court has read the Coordination Act as did 
the District Court below. In Environmental Defense Fund 
v. Froehlke, 473 F.2d 346, 356 (8th Cir., 1972), the court 
had before it a channelization project of the Corps of 
Engineers in which considerable review and comment had 




been received from the Department of the Interior; the court 
found that 


"The Fish and Wildlife Coordination Act 
• . . does require government agencies 
. . . to coordinate their activities so 
that adverse effects on fish and wildlife 
will be minimized." 


p 

The ruling in E.D.F. v. Froehlke was followed in 
Akers v. Resor , 339 F.Supp. 1375, 1380 (W.D. Tenn. 1972); 
the court again emphasized the mandatory nature of the 
Coordination Act: 

T 


"It is completely clear from a reading 
of the provisions of 16 U.S.C. §661 et 
seq. that a construction agency such as 
the Corps must consult in good faith 
with the ecology agencies and give their 
recommendations due consideration." 


The District Court's novel and unsupportable construc¬ 
tion of the Coordination Act must be reversed. 


43 







IV. 


JURISDICTION TO REVIEW DIFFERENT CLAIMS 
AS TO THE INVALIDITY OF THE NPDES PERMIT 
VESTS CONCURRENTLY IN THIS COURT AND THE 
DISTRICT COURT, AND THE RULING BELOW TO 
THE CONTRARY SHOULD BE REVERSED._ 


The jurisdictional question here presents issues of 

f 

first impression. This is the first NPDES Permit subjected 
to judicial review. The case presents the need for clarify¬ 
ing the Water Act's two provisions for judicial enforcement 
and for construing these provisions in tandem with other 
jurisdictional statutes. 

A. Jurisdiction Was Properly Invoked In The District 
Court Below And It Erred In Holding Otherwise 

The Appellants-Petitioners have here presented three 
categories of claims arising under Federal law: 

(1) Claims arising under statutes or regulations wholly 
separate from the Water Act in form and origin; 

(2) Claims arising from the EPA's failure to perform 
duties mandated by the Water Act; and 

% 

(3) Claims arising from he manner of issuance and 
substantive content of the effluent limitations 
of the Water Act. 


44 



Initially, as plaintiffs below, Appellants-Petitioners 
presented the first set of claims involving due process of 
law, the wetlands' regulations and Fish & Wildlife Coordina¬ 
tion Act. These are the issues set forth in Points I and 
III above. Subject matter jurisdiction over these issues 
was founded upon federal question jurisdiction, 28 U.S.C. 
1331, and the Administrative Procedure Act, 5 U.S.C. 701, 
et seg . Jurisdiction over the claims seeking enforcement 
of the EPA's duties under these acts was based upon the 
mandamus authority, 28 U.S.C. 1361, and the general equity 
jurisdiction inherent in the District Court to enforce 
these legal duties which exist concurrently with, but 
independently of, the Water Act. Amos Treat ^ Co. v. 

SEC , 306 F.2d 260, 267 (D.C. Cir. 1962); R.H . Macy & Co. 
v. Tinley , 249 F.Supp. 778 (D.C., D.C. 1965).* 

Section 505(c) of the Water Act, 33 U.S.C. 1365(e), 
expressly provides that "Nothing in this section shall 
restrict any right which any person may have under any 
statute or common law. . .to seek any other relief (includ- 

— *It nowhere appears from the legislative history and 
judicial interpretations of the Water Act that Congress 
desired to curb the general equity power of the District 
Court, and such an inference cannot be drawn here. Porter 
v. Warner, 328 U.S. 395 (1946); Mitchell v. D. Mario Jewelry , 
361 U.S. 288 (1960). See The Conference Report No. 92- 
1236, 1972 U.S. Code Cong. & Admin. News (Vol. 2) at pp. 
3822-3 and 3825. 
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See also the 


ing relief against the Administrator. . 
express preservation of other statutory authority in §510 of 
The Water Act, 33 U.S.C. 1371. The Appellants-Petitioners 
were entitled to raise these issues in the District Court. 

The VJater Act's remedies "supplement and amplify any pre¬ 
existing remedies." U.S. v. U .S. Steel Corp. , 356 F.Supp. 

556 (N.D. Ill., 1973); accord, Save Our Sound Fisheries 
Assoc. v. Callaway , 387 F.Supp. 292 (D.R.I., 1974).* Cf. 

City of Highland Park v. Train, 4 E.L.R. 20677 (N.D. Ill., 
1974) construing claims involving the analogous similar 
provisions of the Clean Air Act, 42 U.S.C. 1857(h), and 
claims raised separately under 28 U.S.C. 1331 (federal 
question) and 28 U.S.C. 1361 (mandamus). 

The second class of claims involved the EPA's failure 
to adhere to the mandatory requirements of the Water Act 
under §302, 33 U.S.C. 1332, and §402, 33 U.S.C. 1342, and the 
regulations promulgated thereunder. Once the sixty days had 
passed, the Appellants-Petitioners amended their complaint 
to assert the new claims under the jurisdiction of §505 of 
the Water Act, 33 U.S.C. 1365. These claims involve enforce¬ 
ment of the Water Act's provisions outlined in Point II 
above, except for the review of the sufficiency of effluent 
discharge limitations. Cf. Hagedorn v. Union Carbide Corp. , 
363 F.Supp. 1061, 1067 (N.D., W. Va., 1973). 

* See also N.R.D.C. v. Quarles , — F.Supp. —, 6 E.R.C. 
1702 (Civ. No. 1629-73, D.D.C., May 23, 1973) where juris¬ 
diction was accepted but the Court dismissed on other 
grounds. 




The effluent limitations are reviewable expressly under 
§509 of the Water Act, 33 U.S.C. 1369; these involve the 
thi' i class of claims. These claims are raised only in the 
instant Petition No. 75-4164. 


The District Court held that, in fashioning the provi¬ 
sion of §509, 33 U.S.C. 1369, which require judicial review 
of NPDES Permits in the Circuit Court of Appeals, Congress 
meant to create an exclusive remedy, eclipsing the juris¬ 
dictional foundations of the first class of claims (federal 
question, mandamus, and the APA) and the second class of 
claims (§505 of the Water Act, 33 U.S.C. 1365). 


To preserve the rights of the plaintiffs below while 
appealing from the District Court's final judgment dis¬ 
missing the challenges to the NPDES Permit for lack of 
jurisdiction, these parties also filed their Petition pre¬ 
senting the same issues under §509 of the Water Act, 33 
U.S.C. 1369. 


Had the District Court agreed with the jurisdictional 
contentions of Appellants-Petitioners, it should have in¬ 
validated the NPDES Permit for the violations of due process 
of law (Point I, supra ) and breach of the Fish & Wildlife 
Coordination Act (Point III, supra ). 
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Once the permit was invalidated, the mandamus and §505 
citizen suit provisions would have required the EPA to 
adhere to the legal duties asserted. In any further appli¬ 
cation for a new NPDES Permit, the interests of the Appellants- 
Petitioners would be protected. The District Court erred in 
holding that none of this jurisdiction existed. 

The District Court’s ruling on the? Fish & Wildlife 
Coordination Act is necessarily posited upon its unstated 
finding that it had jurisdiction over that claim insofar as 
it involved Interior. The Court below declined to consider 
EPA's role in issuing the NPDES Permit without benefit of 
consultation. This bifurcation of jurisdiction over claims 
under the Fish and Wildlife Coordination Act is not required 
by the Water Act and is in error. 

B. Alternatively, If The District Ccuri; 

Is Upheld, This Court May Rule On The 
Merits Of Petitioners' Claims Which 
Are Timely Presented. _ 

The Appellants-Petitioners here are interested princi¬ 
pally in the merits of their claims. Since injury is pre¬ 
sent and continuing, they seek immediate relief. They were 
caught in an ambiguous statutory scheme as to where juris¬ 
diction was vested over their federal claims. However this 
Court decides to clarify the Congressional allocation of 
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jurisdirtion, the Appellants-Petitioners pray that it will 
reach the merits of their claims that the NPDES Permit was 
issued unlawfully. 

Having argued below that §509 of the Water Act, 33 
U.S.C. 1369, is exclusive, the Respondent EPA now opposes 
the hearing of the instant Petition. It does so by arguing 
that the 90 day period provided by §509 is a statute of 
limitations to be strictly construed against the Appellants- 
Petitioners. It also urges that the data submitted as to 
effluent content and injury after the HHW sewage treatment 
discharges began, does not constitute "grounds which arose 
after such ninetieth day." § 509 (b) (1) (F) 

However, the 90 day period is not an absolute time bar 
as shown below. Even if applicable, the EPA's failure to 
give the Appellants-Petitioners notice and the institution 
of this Petition promptly after the: District Court's ruling 
on jurisdiction constitute facts of an equitable tolling the 
90 day limit. Alternatively, the presentation of actual 
facts gathered and evaluated when the sewage treatment 
discharges began, some eight months after issuance of the 
NPDES Permit, constitutes grounds whx^h arose necessarily 
after the 90 day period. 




In any event, this Court should not be barred from 


reviewing the merits of the claims presented. 

Congress clearly intended that parties should have 
their right to review and that facts as to actual operation 
under a NPDES Permit should be the basis for judicial review 
of such a Permit after the 90 lay period. The Senate 
Report states that "the judicial review section, therefore, 
provides that any person may challenge any requirement after 
the date of promulgation whenever it is alleged that signifi¬ 
cant new information has become available." SENATE REP. No. 
92-414, Vol. 2, 1972 U.S. CODE CONG. & ADMIN. NEWS 3669 at 
3751. The Conference Report similarly expressly provides 
that "the conferees do not intend to, in any way, affect the 
right of a party for which judicial review was not available." 
CONFERENCE REP. No. 92-1236, Vo. 2, 1972 U.S. CODE CONG. & 
ADMIN. NEWS 3776 at 3825. 

Rather than an absolute time bar, this legislative 
history for §509 shows a receptivity to review where war¬ 
ranted by (i) either unavailability of judicial review or by 
(ii) new factual developments. 

With respect to unavailability of judicial review, it 
is EPA's violation of due process of law by failing to give 
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notice which has caused Petitioners' unavoidable delay in 
filing its Petition. The absence of effective notice here 
has made judicial review unavailable. Due process requires 
effective notice. See, e.g. , Walker v. Hutchinson , 352 
U.S. 112 (1956); see generally, DAVIS, I ADMIN. L. TREATISE 
§3.04 (1958 Ed.). 

Absent this requisite notice, it is clear that Peti¬ 
tioners never had the reality of available judicial review. 
In moving to dismiss this Petition, EPA exaults form over 
substance. It urges that Sun and Kipp had received notice 
and yet failed to act, in view of the fact that they had 
discovered on September 19, 1974, that the NPDES Permit had 
been issued. The remaining days of the 90 day period were 
spent investigating whether the EPA and properly exercised 
its discretion in fixing the effluent limitations in the 
NPDES Permit. That process could not be finuhed before 
the 90th day. 

with respect to grounds arising solely after the 90 day 
period, the provisions of §509(c), 33 U.S.C. §1369(c), 
envision clearly that parties can petition to reopen the 
administrative proceedings where, as with NPDES permits, 
they involve opportunity for a notice, hearing and decision 
on a record. The EPA has refused Petitioners' requests to 



reopen the proceedings sua sponte or upon request of Peti¬ 
tions unles s HHW, as permittee, agreed. EPA apparently 
feared suit by HHW. Since HHW has been obstinate in 
refusing to modify its sewage discharge scheme, the Peti¬ 
tioners have been forced to litigate to force EPA to reopen 
the issue of the NPDES Permit. 

EPA is incorrect in arguing that the 90 day period is 
an inflexible statute of limitations which must be entirely 
construed to bar Petitioners here. The plain meaning of 
both the last sentence of §509(b) and §509(c) suggest 
otherwise. Such a statutory construction is buttressed 
by the legislative history. 

Both S.2770 and H.R. 11896, the bills which were the 
basis for P.L. 92-500, contained the language authorizing 
judicial review if the petition is based solely on grounds 
arising after the thirtieth day from issuance of the 
regulation or permit. See S.2770, p. 180 and H.R. 11896, 
p. 337; both bills are reprinted in Leg. Hist, at pp. 

1574 and 1081, respectively. 
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The Senate Report No. 92-414, at p. 85, in its section 
analysis of §509, observed as follows: 


"The Committee recognizes that it would 
not be in the public interest to measure 
for all time the adequacy of a promulga¬ 
tion of any standard requirement or 
regulation by the information available 
at the time of such promulgation. In 
the area of protection of public health 
and environmental quality, it is clear 
that new information will be developed 
and that such information may dictate a 
revision or modification of any promul¬ 
gated standard, requirement or regulation 
established under the act. The judicial 
review section, therefore, provides that 
any person may challenge any requirement 
after the date of promulgation whenever 
it is alleged that significant new 
information has become available." Vol. 
2, 1972 U.S. CODE CONG. & AOMIN. NEWS at 
3751; Leg. Hist, at 1503. 


This observation is typical of the entire legislative 
history. Section 509 chiefly involved a concern for judicial 
review of broad regulations, not NPDES Permits. Thus, in 
the analysis made by EPA Administrator, William Ruckelshaus, 
the role of review is broadly framed: 


"A judicial review of Administrator's 
action in promulgating standards, 
determining new source performance 
standards, effluent limitations, pro¬ 
hibitions, etc., or in issuing or 
denying any permit may be obtained by 
interested persons in the U.S. Court of 
Appeals for the appropriate circuit." 
Leg. Hist, at p. 147. 
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At the time of enactment, EPA made no mention of time 
limits. Also by letter of December 13, 1971, Administrator 
Ruckelshaus advised the House Public Works Committee of 
EPA's views of the bills without the slightest mention of 
time limits. See Leg. Hist, at p. 1191 and p. 1207; and 
the same at p. 834 and 356. 

The only remotely relevant discussion of the functions 
intended for the time limits appears in the House Report, 
No. 92-911, at p. 136, reprinted in Leg. Hist, at p. 823: 


"The Committee believes with the 
number and complexity of administrative 
determinations that the legislation 
requires[,] there is a need to establish 
a clear and orderly process for judicial 
review. Section 509 will ensure that 
administrative actions are reviewable, 
but that review will not unduly impede 
endorcement. 

"The Committee further rotes that the 
inclusion of §509 is noi. intended to 
exclude judicial review under other 
provisions of the legislation that are 
otherwise permitted by law." 


Nowhere does Congress evidence the concern, pressed by 
the EPA's counsel here, that a strict statute of limitations 
be instituted. Nor does the only reported judicial construc¬ 
tion of §509 alter this record. 
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The EPA is misguided in placing reliance on Peabody 
Coal v. Train , No. 74-1619, 7 E.R.C. 2125 (6th Cir., July 
10, 1975), for its proposition that the 90 days is an abso¬ 
lute time bar to the instant Petition. 

In the first place, Peabody Coal involved a review of 
regulations under §509(b)(1)(D), not a NPDES Permit review. 
Different policy considerations apply to the broad review of 
Ohio's statewide implementation of the NPDES Permit pro¬ 
cedure than apply to review of the sufficiency of a single 
NPDES Permit issued by the EPA under §509(b)(1)(F). Finality 
of a procedure for an entire State is needed where the State 
orogram embodies Congress' mandate of cleaning the nation's 
waters by 1985. Where a single NPDES Permit allows pollu¬ 
tion of hitherto pure drinking and trout stream waters, just 
the opposite policies come to bear; review of EPA's conduct, 
in insufficiently protecting water quality i£ necessary to 
enforce the same Congressional mandate. 

Moreover, unlike Peabody Coal , Petitioners here estab¬ 
lish that they in fact did not have timely or adequate 
notice of the EPA's decision in granting the NPDES Permit. 

The Peabody Coal case turned on an interpretation of when 
the 90 day period began; no one contests the proposition 
here that the 90 day period began when the NPDES Permit 
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issued on July 12, 1974. The issues here, unlike those in 
Peabody Coal , are what constitutes either equitable tolling 
of the limitation period or grounds arising solely after the 
90 days has expired. 

Further, Peabody Coal's reference to §307(b) of the 
Clean Air Act, 42 U.S.C. 1857 and 1857h—5(b)(1), shows 
that its focus was on national or statewide standards and 
standard or regulation setting, not judicial review of 
specific emission permits. 

Also, insofar as the Court in Peabody Coal ruled 
that it lacked jurisdiction, it made it clear that it 
did not view as applicable the last sentence of §509 
where Congress gave parties the right to raise claims 
arising after the 90 day period and necessarily gave the 
relevant Circuit Court jurisdiction to interpret the Act 
to hear such claims. 

Moreover, the "set-up" of issues in Peabody Coal 
involved delaying tactics in compliance with the Water 
Act; here the grievances are actual and designed to 
advance the remedial ends of the Water Act. There is 
no "stale claim" or failure of notice to the EPA or HHW 
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because of the passage of time, Burnett v. N.Y. Cent. R. 
Co. , 380 U.S. 424, 85 S.Ct. 1050 (1965); Isthmian Lines 
Inc. v. Rosling , 360 F.2d 926 (2d Cir., 1966); the policy 
basis for finding a statute of limitations here does not 
exist.* 


* Similarly, no basis for application of laches is 
applicable here. Appellants-Petitioners have vigorously 
pressed their claims. This Court has cautioned against 
resort to laches in environmental cases, Steubing v. 
Brinegar , Docket Nos. 74-1911, 74-2162, slip op. at 1811 
(2d Cir., Feb. 13, 1973). Since the governmental agencies 
and private parties all had notice of the interests of 
Appellants-Petitioners, and alternative disposal means 
exist for the sewage treatment effluent, no basis in equity 
exists for denying relief. All administrative remedies 
have been pursued and no delay in the private permittee's 
plans is sought or necessarily occasioned by this suit. 

Cf. Sierra Club v. Butz , 349 F.Supp. 934, 4 E.L.R. 20371, 
Docket No. A-16-70 (D. Alas., May 6, 1974). To do equity 
here is to hear this case. Holmberg v. Armbrecht, 327 
U.S. 392, 396 (1946). 
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APPELLANTS-PETITIONERS ARE EN¬ 
TITLED TO NULLIFICATION OF THE 
NPDES PERMIT AND INJUNCTION OF 
THE EFFLUENT DISCHARGES._ 


Appella.nts-Peti tioners are currently being damaged by 
the EPA's decision to allow new pollutants to contaminate 
Brown Brook and No Bottom Marsh. The present harm becomes 
irreparable once the aquifer is defiled. 

Since this pollution exists despite Congressional man¬ 
dates to prevent it, and since Appellants-Petitioners have 
been denied their basic constitutional right to due process 
of law, the full measure of relief sought should be granted 
here. 


Additionally, as Mr. Justice Frankfurter observed in 
Scripps -Howard Radio v. F.C.C. , 316 U.S. 4, 15, 62 S. Ct. 
875, 882 (1942): 


"'Courts of equity may, and fre¬ 
quently do, go much farther both to give 
and withhold relief in furtherance of the 
public interest than they are accustomed 
to go when only private interests are in¬ 
volved. ' Virginia Ry v. Systems Federa¬ 
tion, 300 U.S. 151, 552, 57 S. Ct. 592, 
601, 81 L.Ed. 789. . . . [to deny a re¬ 

quest to preserve rights during an appeal] 
would stultify the purpose of Congress to 
utilize the courts as a means for vindi¬ 
cating the public interest." 
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What is required here to protect the interests of 
Appellants-Petitioners in Brown Brook and No Bottom Marsh, 
their drinking water and other resources, is to stop the 
pollution. Stop it now, before the aquifer is reached and 
while the surface ecosystems can be restored. Stop it whether 
this Court remands the NPDES Permit tn the EPA under §509 (c) 
of the Water Act, 33 U.S.C. 1369(c), or whether remand is 
to the District Court following reversal. 

It is beyond cavil that EPA and Interior have grossly 
neglected the rights of Appellants-Petitioners and flauted 
the will of Congress. The NPDES Permit must be declared 
void. The additional precaution of enjoining use of the sew¬ 
age treatment discharge pipe is necessary. The discharge 
can be taken away for disposal elsewhere commercially in 
tank trucks. Eventually, the pipe can bo relocated else¬ 
where or the treatment plant can be upgraded. These are 
choices with which this Court need not concern itself. 

What is within the province of this Court is its 
responsibility to protect the interests of the public and 
of the Appellants-Petitioners during the interim period 
while a new NPDES Permit is sought which does not pollute 
spring water, kill fish or destroy marshes. 


Without an Order barring the sewage treatment discharge, 
Appellants-Petitioners have no protection. The intervening 
parties, such as HHW, would be inconvenienced by having to 
ship their sewage wastes elsewhere, but this is the risk HHW 
assumed in starting up its sewage plant after suit was 
commenced in the District Court and despite notice that the 
NPDES Permit was unlawfully granted. 

Moreover, this Court should enjoin issuance of a new 
NPDES lermit until and unless all the procedural and sub¬ 
stantive deficiencies presented here are corrected. See, 
e.g. Calvert Cliffs' Coord. Comm, v. U.S. A.E.C. , 449 F.2d 
1109 (D.C. Cir., 1971); National Helium Corp. v. Morton , 455 
F.2d 650 (10th Cir., 1971). 

Unlike Save Our Sound F isheries Assoc, v. Callaway , 387 
F.Supp. 292 at 309-310• (D.R.I. , 1974), where an injunction 
was not needed because no injury had occurred, the harm here 
is not prospective. Damage in the case at bar is continuing 
in a creshendo toward irreparability. Accordingly, the 
injunction prayed for should issue here. 

CONCLUSION 


NPDES Permit No. N.Y. 0026891 should be declared null 
and void and the mandate issued to revoke it. EPA and 
Interior should be enjoined to implement the provisions of 
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law discussed in the Points I through III above. Use of the 
sewage treatment discharge pipe should be enjoined until 
and unless a valid new NPDES Permit is granted. 


Dated: New York, New York 

October 20, 1975 

Respectfully submitted, 

MARSHALL, BRATTER, GREENE, 

ALLISON & TUCKER 

Attorneys for Appellants-Petitioners 
430 Park Avenue 
New York, New York 10022 
Tel: (212) 421-7200 


Nicholas A. Robinson 


Of Counsel 
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LEGAL ADDENDUM: 


STATUTES AND REGULATIONS INVOLVED 


A. The Federal Water Pollution Control Act Amendments 
of 1972, P.L. 92-500; 86 Stat. 816, 33 U.S.C. §1251 et seq .: 

1. 33 USC §1311. Effluent limitations -- Illegality 
of pollutant discharge.! except in compliance with lav; 

(a) Except as in compliance with this section and 
sections 1312, 1316, 1317, 1328, 1342, and 1344 of this 
title, the discharge of any pollutant by any person shall be 
unlawful.... 

2. 33 Ut §1312. Water quality related effluent 
limitations 

(a) Whenever, in the judgment of the Administrator, 
disenarges of pollutants from a point source or group of 
point sources, with the application of effluent limitations 
required "nier section 1311(b)(2) of this title, would 
mterfer' th the attainment or maintenance of that water 
quality l specific portion of the navigable waters which 
shall ass.. protection of public water supplies, agricultural 
and industr al uses, and the protection and propagation of a 
balanced population of shellfish, fish and wildlife, and 
allow recreational activities in and on the water, effluent 
limitations (including alternative effluent control strategies) 
for such point source or sources shall be established which 
can reasonably be expected to contribute to the attainment 
or maintenance of such water quality.... 

3. 33 USC §1342. National pollutant discharge 
elimination system --Permits for discharge of pollutants 

(a)(1) Except as provided in sections 1328 and 1344 
of this title, the Administrator may, after opportunity.for 
public hearing, issue a permit for the discharge of any 
pollutant, or combination of pollutants, notwithstanding 
section 1311(a) of this title, upon condition that such 
discharge will meet either all applicable requirements under 
sections 1311, 1312, 1316, 1317, 1318, and 1343 of this 
title, or prior to the taking of necessary implementing 
actions relating to all such requirements, such conditions 
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as the Administrator determines are necessary to carry out 
the provisions of this chapter. 

(2) The Administrator shall prescribe conditions 
for such permits to assure compliance with the requirements 
of paragraph (1) of this subsection, including conditions on 
data and information collection, reporting, and such other 
requirements as he deems appropriate. 

(3) The permit program of the Administrator under 
paragraph (1) of this subsection, and permits issued there¬ 
under, shall be subject to the same terms, conditions, and 
requirements as apply to a State permit program and permits 
issued thereunder under subsection (b) of this section. 

(4) All permits or discharges into the navigable 
waters issued pursuant to section 407 of this title, shall 
be deemed to be permits issued under this title, and permits 
issued under this title shall be deemed to be permits issued 
under section 407 of this title, and shall continue in force 
and effect for their term unless revoked, modified, or sus¬ 
pended in accordance with the provisions of this chapter. 

(5) No permit for a discharge into the navigable 

waters shall be issued under section 407 of this title, 
pending on October 18, 1972, shall be deemed to be an appli¬ 
cation for a permit under this section. The Administrator 
shall authorize a State, which he determines has the capability 
of administering a permit program which will carry out the 
objective of this chapter, to issue permits for discharges 
into the navigable waters within the jurisdiction of sucu 
State. The Administrator may exercise the authority granted 
him by the preceding sentence only during the period which 
begins on October 18, 1972, and ends either on the ninetieth 
day after the date of the first promulgation of guidelines 
required by section 1314(h) (2) of this title, or the da^e 

under subsection (b) of this section, whichever date first 
occurs, and no such authorization to a State shall extend 
beyond the last day of such period. Each such permit shall 

be subject to such conditions as the Administrator determines 
are necessary to carry out the provisions of this chapter. 

No such permit shall issue if the Administrator objects to 
such issuance.... 

4. 33 USC §1365. Citizen suits — Authorization; 

jurisdiction 

(a) Except as provided in subsection (b) of this 
section, any citizen may commence a civil action on his own 
behalf— 
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(1) against any person (including ( 1 ) the 
United States, and (ii) any other governmental 
instrumentality or agency to the extent permitted 
by the eleventh amendment to the Constitution) who 
is alleged to be in violation of (A) an effluent 
standard or limitation under this chapter or (B) 
an order issued by the Administrator or a State 
with respect to such a standard or limitation, or 

(2) against the Administrator where there 
is alleged a failure of the Administrator to 
perform any act or duty under this chapter which 
is not discretionary with the Administrator. 

The district courts shall have jurisdiction, without regard 
to the amount in controversy or the citizenship of the 
parties, to enforce such an effluent standard or limitation, 
or such an order, or to order the Administrator to perform 
such act cr duty, as the case may be, and to apply any 
appropriate civil penalties under section 1319(d) of this 
title. . . . 

5. 33 USC §1369. Administrative procedure and 

judicial review 

...(b)(1) Review of the Administrator's action...(F) 
in issuing or denying any permit under section 1342 of this 
title, may be had by any interested person in the Circuit 
Court of Appeals of the United States for the Federal 
judicial district in which such person resides or transacts 
such business upon application by such person. Any such 
application shall be made within ninety days from the date 
of such determination, approval, promulgation, issuance or 
denial, or after such date only if such application is based 
solely on grounds which arose after such ninetieth day. 

(2) Action of the Administrator with respect to 
which review could have been obtained under paragraph (1) of 
this subsection shall not be subject to judicial review in 
any civil or criminal proceeding for enforcement. 

(c) In urv judicial proceeding brought under sub¬ 
section (b this section in which review is sought of a 

determinat .. under this chapter required to be made on the 
record after r< ’ e and opportunity for hearing, if any 
party applies ae court for leave to adduce additional 

evidence, and shaws to the satisfaction of the court that 
such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence 
in the proceeding before the Administrator, the court may 


order such additional evidence (and evidence in rebuttal 
thereof) to be taken before the Administrator, in such 
manner and upon such terms and conditions as the court may 
deem proper. The Administrator may modify his findings as 
to the facts, or make new findings, by reason of the additional 
evidence so taken and he shall file such modified or new 
findings, and his recommendation, if any, for the modification 
or setting aside of his original determination, with the 
return of such additional evidence.... 

B. The Fish & Wildlife Coordination Act, as amended, 

16 USC §662. Impounding, diverting, or controlling of 
waters -- Consultations between agencies 

(a) Except as hereafter stated in subsection (h) of 
this section, whenever the waters of any stream or other 
body of water are proposed or authorized to be impounded, 
diverted, the channel deepened, or the stream or ether body 
of water otherwise controlled or modified for any purpose 
whatever, including navigation and drainage, by any depart¬ 
ment or agency of the United States, or by any public or 
private agency under Federal permit or license, such depart¬ 
ment or agency first shall consult with the United States 
Fish and Wildlife Service, Department of the Interior, and 
with the head of the agency exercising administration over 
the wildlife resources of the particular State wherein he 
impoundment, diversion, or other control facility is to be 
constructed, with a view to the conservation of wildlife 
resources by preventing loss of and damage to such resources 
as well as providing for the development and improvement 
thereoi in connection with such water-resource development.... 

C. EPA Regulations For Notice, 38 Fed. Reg. 135727-13540, 
at 13535-6, 40 C.F.R. §125.32. Public notice. 

(a) Public notice of every complete application for 
a permit shall be circulated in a manner designed to inform 
interested and potentially interested persons of the dis¬ 
charge and of the proposed determination to issue or to deny 
a permit for the discharge. Public notice of hearings shall 
be circulated in a manner designed to inform interested and 
potentially interested persons of the discharge and of the 
intention to hold a hearing on the matter of the proposal to 
issue or deny a permit for the discharge. Procedures for 
the circulation of public notice shall include at least the 
following: 




(1) Notice shall be circulated within the 
geographical area of the proposed discharge, such circulation 
shall include any one of the following: 

(i) Posting in the post office and public 
pLaces of the municipality nearest the premises of 
the applicant in which the effluent source is 
located; 

(ii) Publishing in local newspapers and 
periodicals, ir of appropriate, in a daily newspaper 
of general circulation; except that public notice 
of hearings shall be published in at least one 
newspaper of general circulation with the geographical 
area of the discharge in all cases. 

(2) Notice shall be mailed to the applicant 
and to any person or group upon request; and 

(3) The Regional Administrator shall add the 

name of any person or group upon request to a mailing list to 
receive copies of notices for all applications within the 
State or within a certain geographical area. 

(4) Regional Administrators shall notify Federal 
and State fish, shellfish, and wildlife resource agencies 
and other appropriate government agencies of each complete 
application for a permit and of hearings and shall provide 
such agencies an opportunity to submit their written views 
and recommendations on each complete application.... 

D. EPA Regulations For Consulting Interior, 38 Fed. 

Reg. 13527 at 13532-33, 40 CFR §125.4(f)(1) 

(f) (1) Complete copies of all applications filed 
with the Environmental Protection Agency subsequent to June 1, 
1973, shall be furnished to the Department of the Interior 
and Department of Commerce for comment, provided that these 
agencies may waive their right to receive any permit applica¬ 
tions or categories thereof. Regional Administrators shall 
meet with appropriate officials of the Department of Interior 
and Department of Commerce in order to reach agreement as 
to which existing application forms (filed prior to June 1, 1973) 
those agencies are to receive. Complete copies of all appli¬ 
cation forms requested shall be made available to those 
agencies for comment. When an application is transmitted to 
these agencies, accompanying it will be a notice that the 
Environmental Protection Agency has received a request for 
a permit to discharge and that the agencies have a stated 
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number of days in which to evaluate the impact of granting 
such permit upon the fish, shellfish, and wildlife resources 
of the State in which the discharge will occur, and to advise 
the Regional Administrator of their evaluations. The normal 
period of time to evaluate the effects of the discharge on 
fish, shellfish, and wildlife resources will 30 days. In all 
cases the Regional Administrator should advise the agencies 
that failure to answer within the allotted period of time 
will be deemed to be a statement that the agencies do not 
choose to comment at this time. Where the agencies advise 
the Regional Administrator that the imposition of specified 
conditions upon the permit is necessary to avoid substantial 
impairment of the fish, shellfish, or wildlife resources, the 
Regional Administrator may include in the permit those con¬ 
ditions so specified by the agencies. Where the agency 
notifies the Regional Administrator that more time is needed 
for its evaluation more time will be granted where it appears 
to the Regional Administrator that the public interest 
warrants such extension. 

E. EPA Regulations For Protection of Nation's 
Wetlands, 38 Fed. Reg. 10834-5 (May 2, 1973). 

1. Purpose - The purpose of this statement is to 
establish EPA policy to preserve the wetland ecosystems and 
to protect them from destruction through waste water or 
nonpoint source discharges and their treatment or control or 
the development and construction of waste water treatment 
facilities or by other physical, chemical, or biological 
means. 

2. The wetland resource - 

(a) Wetlands represent an ecosystem of unique and 
major importance to the citizens of this Nation and, as a 

esult, they requite extraordinary protection. Comparable 
destructive forces would be expected to inflict more lasting 
damage to them than to other ecosystems. Through this 
policy statement, EPA establishes appropriate safeguards for 
rhe preservation and protection of the wetland resources. 

(b) The Nation’s wetlands, including marshes, swamps, 
bogs, and other lowlying areas, which during some period of 
the year will be covered in part by natural nonflood waters, 
are a unique, valuable, irreplaceable water resource. They 
serve as a habitat for important fur-bearing mammals, many 
species of fish, and waterfowl. Such areas moderate extremes 
in waterflow, aid in the natural purification of water, and 
maintain and recharge the ground water resource. They are 



the nursery areas for a great number of wildlife and aquatic 
species and serve at times as the source of valuable harvestable 
timber. They are unique recreational areas, high in aesthetic 
value, that contain delicate and irreplaceable specimens of 
fauna and flora and support fishing, as well as wildfowl and 
other hunting.... 

(d) Protection of wetland areas requires the proper 
placement and management of any construction activities and 
controls of nonpoint sources to prevent disturbing significantly 
the terrain and impairing the quality of the wetland area. 
Alteration in quanitty or quality of the natural flow of 
water, which nourishes the ecosystem, should be minimized. 

The addition of harmful waste waters should be kept below a 
level that will alter the natural, physical, chemical, or 
biological integrity of the wetland area and that v/ill 
insure no significant increase in nuisance organisms through 
biostimulation. 


3. Policy ... - 

(d) To promote the most environmentally protective 
measures, it shall be the EPA policy to advise those applicants 
who install waste treatment facilities under a Federal grant 
program or as a result of a Federal permit that the selection 
of the most environmentally protective alternative should be 
male. The Department of the Interior and the Department of 
Commerce will be consulted to aid in the determination of 
the probable impact of the pollution abatement program on 
the pertinent fish and wildlife resources of wetlands. In 
the event of projected significant adverse environmental 
impact, a public hearing on the wetlands issue may be held 
to aid in the selection of the most appropriate action, and 
EPa may recommena _±nst the issuance of a section 10 Corps 
of Engineers permit. 

4. Implementio n - EPA will apply this policy to 
the extent of its authorities in conducting all program 
activities, including regulatory activities, research, 
development and demonstration, technical assistance, control 
of pollution from Federal institutions, and the administration 
of the construction and demonstration grants. State program 
grants, and planning grants programs. 




DOCUMENTARY APPENDIX 


Pages A1-A17, Exhibits from Affidavit of Nicholas A. 
Robinson, sworn to January 7, 1975; Document 7 
on Appeal. 


Pages A17-A19, Exhibit from Affidavit of Richard Tisch, 
sworn to January 20, 1975; Document 29 on Appeal. 


Pages A20-A28, Exhibits from Affidavit of Nicholas A. 
Robinson, sworn to January 7, 1975; Document 7 
on Appeal. 


Pages A29-A59 are the Opinion #42395, filed May 9, 1975 
of the Hon. Dudley B. Bonsai, US.D.J., S.D.N.Y., 
in Sun Enterprises , Ltd. , et al. v. Train, et al. , 
75 Civ. 68, the principal ruling in the case below 
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October 31, 1973 


AC04HS *C»tT TO Ft^ijAlU O r F»CtS 


Mr. Hcnr^ Diamond . 

Commissioner 

Department of Envirnomenlal Conservation 
Albany, New York _ 

S' j 

He: Application of Heritage Hills, Town of Somers, 
Westchester County.,- -N^vv York, under Chapter 
801 of the Laws of New York State 1973 
i ( SPDES Application) _ 

Dear Commissioner Diamond: 


I am writing on behalf of an objcctant. Sun Enterprises, 
Ltd., a downstream owner to the applicant the Heritage Group. 

At an earlier hearing for a Water Supply Application, 1 
inferred from the testimony and the exhibits offered in evidence 
at that hearing, that it was the intention of the Heritage Group to 
deposit sewage effluent into a stream known as the Brown Brook. 


This letter is only to put the department and your 
representatives on notice to any such application, if as and 
when one may be made, and the request that we be so noticed at 
the time of a making of such application in order that i<yunay 
determine oar objections. ’* 

Thank you for your anticipated cooperation and assuring 
you of curs, I am* 


* WJF:er 

Via Certified Mail 
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WMlTC MCAlNS C'fCO 
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<»i*l »«»-e«oo 

CABLE DCMLC* 


State of New York, 

Department of Environmental 
Conservation, Division of P”rc Waters 
Room 300 
50 Wolf Road 
Albany, Ni-w York 

Re: Department of Conservation No. NY-55-001 


Gentlemen: 

This letter is writtc* on behalf of Sun Enterprises, L’d. 
who is a downstream owner f the Brown Brook, a brook in which 
lucre it a proposed dischai • by various entities owned and 
contr olled by Curtis McCann a-d Henry Papparaz/o and H f. H 
Rand Corporation. 

I am prepared to produce expert testimony as to the effect 
of such discharge on'the Browr Brook and to produce testimony 
demonstrating that there is in fact an emergency’ pursuant to the 
regulations of your department in viev. of the certain alternatives 
and that those alternatives would prodjee less harm to the waters 
of the State of New York and substantially less damage to the 
waters of the City of New York. 

To dale this testimony has not been given in any hearing 
or any report and accordingly my client is an interested party 
in this application and further I wish to have an opportunity to 
produce expert testimony as it relates to this application not 
heretofore given. 


WJF/ac 


Very truly yours, 

f > ' • i 

fi&i* '*//.• tr 

William J. F’orence, Jr. 

f 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION II 

26 FEDERAL PLAZA 
NEW YORK. NEW YORK 10007 


January 17, 1974 


.Mr. William L. Garvey 
Chief, Enforcement Section _ 

New York State Dept, of 

Envlronr.ental Conservation 
30 Wolf Foad 
Albany, Mew York 12201 

Re: Certification of Permits to he 
, Issued under Section 402 of the 

\ * FWPCAA of 1972 

/ . 

Dear Mr. Garvey: 

• f 

The United States Environmental Protection Agency has received an 
application for a permit under the National Pollutant Discharge Elimina¬ 
tion System (NPDES) from the following dischargers in your state: 


Citcharqer and Location 

Permit Application Number 

Jefferson Valley Corp. 

NY 

0026A11 

Shrub O.ik, New York 

Kaufman ami Broad Homes, Inc. 
Staten Island, New York 

NY 

0 

0026760 

HAH L^nd Corp. 

NY 

0026891 

Sc rs, New York 

-- 

--- 

N.Y.C. Eureau of Water Supply 

• ' •' NY 

0026565 

Dept, of Water Resources 

Roxbury, Hew York • 

T * 

• 

We Walker Campsite 

NY 

0022527 ’ 

Mayfield, New York 
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The United St’tii Environmental Protection Agency proposed to 
issue a f.PDFS permit to tiese dischargers. Enclosed please find 
a copy of the draft NPDES permit fcr each discharger. 

Pursuant to Section 401 of the Federal Water Pollution Control 
Adt Amendments of 1972 (FWPCAA), before the Environmental. Protection 
••Agency can issue final permits to these dischargers, your agency 
must, for each discharger 1isted.above, (1) certify that tl.r dis¬ 
charges will comply with the applicable provisions of Sections 301, 
302, 30G, and 307, or (?) certify that there arc no applicable 
effluent or other limitations under Sections 301(b) and 302 and 
there are no applicable standards under Section 306 and 307, or 
(3) deny such certification or (4) waive its right to certify or 
to deny such certification. 

/ % 

I request that your agency examine the enclosed material and 
provide the certification required by Section 401 of the FWPCAA of 
i372 for the dischargers listed above. 

t • 

Section 401 of the FWPCAA of 197? provides in part: 

:, (i)f the'State, interstate agency, or Administrator, as 
the case may be falls or refuses to act on a request for 
certification, within a reasonable period of time, after 
receiptof such request, ‘he certification requirements 
of this subsection shall be waived...." 

CPA is, concurrently Vith this request for certification, pub¬ 
lishing Public Notice of its intent to issue a NPDIf permit to these 
dischargers., A crpy of the Public Mocice concerning each discharger 
is also enclosed. 

At your agency’s request, the full 90 day period indicated by 
relevant regulations as a "reasonable period of time" is provided 
for certification. Therefore, your certification for their dis¬ 
chargers should be received no later than April 17, 1974. 
Representatives of -EPA and NYSDEC haw discussed the procedure for 
certification of discharges of the nature of those listed in this 
letter, it is the hope of both our agencies that because of the 
nature of these discharges and the extent of the documentation 
included with this request that the certification procedure for 
these discharges can be expedited. Thank you for your cooperation 
in this regard. 


r"* — 
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Please give this matter your prompt attention. Your cooperation 
is essential if the Ccngressionally-mandated goals for pollution'abate¬ 
ment are to be met. 

r • 

Sincerely yours, 

MEYER SC01.N1CK 
Director 

Enforcement and Regional 
Counsel Oivision 


By; 

A. Sellar 

Chief 

Permits Administration Branch 



e.m/ 'onmental protection agency^ 




MAY 1 1974 


Mr. Eugene F. Seebald 
Director 

Division of Pure Waters 
New York State Department of 
Environmental Conservation 
50 Wolf Road 
Albany, Now York 12201 


Dear Gene: 


Joint Public Not’re Procedure 
for EPA - NYS NPDES Permits 


Following the lengthy meeting on the joint public notice proce¬ 
dure that Pat Harvey and I had with Ernie Trad, Sal Pagano, Frank 
3ogada1n. Russ Mountpleasant, Harry Raclfiv and other members of 
your starf on April 9, 1974, I want to recapitulate how we In the 
EPA regional office propose that it be carried out. Before doing 
so, however, let. re first alscuss our NPDES pemit Issuance goals 
and thus provide a better perspective from which to evaluate the 
need for the time frames we are setting and the measures we are 
advocating to cut through existing administrative procedures. 

t 

Region II is committed to Issuing final NPDES permits to all 
major and other significant Industrial dischargers and final or 
draft permits to all major or other significant municipal discharg¬ 
ers by December 31, 1974. To achieve these coals, wo r.jst, by 
June 30, 1974, have prepared draft permits for approximately 800 
significant industrial dischargers and 742 municipal dischargers. 

We must also have gone to public notice with the great majority of 
these dischargers, including 307 major Industrial dischargers. If 
we do not achieve this volume of draft permits and public notices 
by June 30, 1974, we cannot hope to meet our regional commitments 
for December 31, 1974. 
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A revised schedule we have submitted to Headquarters EPA for 
preparing PSTs (draft permits}, public notices, and final permits, 
reflects these goals. Copies of this schedule have been furnished 
to you. This schedule has been further revised by speeding up the 
processing of major and significant Industrial permits to enable 
all cf them to go to draft permit or public notice by June 30, 1974. 

For Hew York State applicants, we must, by this same date. Issue 
340 significant discharger permits, including 90 major dischargers; 

420 draft permits must go to public notice, including 198 major dis¬ 
chargers; and 433 PSTs or draft permits prepared for significant 
dischargers, Including 193 majors. As of April 1, 1974, for Haw York 
dischargers, we have issued 30 final permits, sent 100 draft permits 
to public notice and sent 139 major discharger draft permits or PSTs 
to DEC for certification. 

As you can see, we still have a great deal of work to do betveen 
now and June 30, 1974 and from June 30 t.o December 31 , 1974. U'e must 
deal with It on a mass production basis and by applying assembly line 
techniques. Ve have Instituted such methods In our permit operations. 
We hope you will do the same In yours. 

The size of our joint task and the limited time available for 
carrying it out do not allow for delays In any of our prescribed 
assignments. On the contrary, we rust eliminate unnecessary steps 
ar.d "speed up process'ing wherever possible. 

One way to gain the additional time we need to assure the suc¬ 
cessful completion of our task by December 31, 1974 Is to place great¬ 
er rel iance on direct telephone co T.unlcations between our working 
staff members. Where written cornunicat ions are necessary, telecopies 
should be used whenever use of the mall would result In unnecessary 
delays. 

Our joint public notice procedure covering State certification 
and the draft permit will streamline our processes In accordance with 
tnls policy. I am enclosing a copy of the office procedures we have 
established. We propose to operate in the EPA regional cfflce In 
accordance with these procedures. . - 






9 




| I 


Tor Industrial peimits, beginning at once, we /ill send the 
tfLplIcaf 1 --S Hid requests for certification to DEC accompanied by 
either a ’ST or Gra r 't permit. We will expect the DEC staf® to ac¬ 
complish ts technical -eviow and provide us with Its tentative 
certification within 3b days thereafter. If delivery of the PST 
or draft permit has been delayed in the malls, the appropriate DEC 
staff member will telephone his EPA counterpart and obtain an ex¬ 
tension of tic*?. 

The technical review data and tentative certification should 
be transmitted to the regional office as soon as available. And 
especially when tine limits are running short, this should be done 
by phone or telecopy. As soon as we receive the technical review 
data and tentative certification, we v/ili no to joint public notice 
on the draft permit and the State certification. 

If we have not received the technical review and tentative 
certification by the 3Eth day, or at the conclusion of the addition¬ 
al tin* agreed to between the staff, wa will go to public notice 
only on the draft permit. In that case, we reserve the right to 
deem certifleaf'on waived without further notice, should that be 
necessary to enable us to meet our coinnitmcnt or permit issuance. 

However, any State certificat'oi w& receive at any time before 
the final permit issIssued, will be seriously considered \rtien we 

DEC counterpart. If there are any unresolved differences, it will 
be referred to me and I will personally take the matter up with 
you. 

Although we win use the joint public notice for both Industrial 
and r.ui Iripal permits, the 35 day turnaround tine for technical re¬ 
view aim tentative certification is Intended to apply at this tine 
to Industrial permits only. The CO day time limit for certification 
following receipt of draft municipal permits will continue to govern, 
although here too we expect your staff to make every effort to get 
the technical data and tentative certification to EPA sooner through 
greater use of the procedures described above. 

At our meeting, the members of your staff stated that while 
they do not agree to comit DEC to the specific 35 day time period 


v . 
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In the joint notice procedure, they wil. ~Ke every effort to meet 
these tlrne limitations. I told then that their determination to 
meet the time frame is ’H-important. So long as we share this 
mutual determination } chieve the overall goals, I foresee no 
problem In reaching agreement on necessary adjustments to meat a 
specific situation In a particular case. 

Sincerely yours. 


Meyer Scolnicir 
Director 

Enforcement and Regional Counsel Division 






H.Y.S. Dept. of Environmental Conservation 
hr. v.illian L. Garvey, 1.-. 

Chief "Spdes" Fer-mit Section 

Div. of lure atcrc 
Room sco 
50 'olf Feed 
Albany, I.. Y. 12201 

-.ei Lept • of Conservation 
ilLA’ 01- >~e re. u _. . F. 

Dear Sirt 

This is 0 advise you that we are a "lartj in Interest"— o pposed 
to the Heri tare hills of •estchc ?ter» f»t. > - c-ers, is.*. - _ 

K 1 K land Corporation application for discharge cf I'ollutar.t 
Seram into the "Browr. ir ook", _____,—s— 

e are the owners of a larre tract (200 acres) of land 
south of ..t. 20 a, : osers, K.Y., ind through our proper-! 
our v.etlsr.cls the Brown Brook (F-5?D ( i) / traverses for a 
distance of '000 lineal feet from Route 202 south to a Culvert 
opposite ft. 138 , a lens; Rt. 10C. 

The application of H & )i Lend Corporation (wiieh is omcr. 
and controlled by Curtis F'cCarr 1* Kerry Fsrarar.zo) fer a_perr.it 
to ’.ischarre sevr.ee wastewater frer a proposed iertiary aecomar? 
Pewer treat-rent plant via a lr" waste or outfall pire is hereby 
opposed by our corporatior for the follo-vinr reaeonf 1 

1) The Brown Crock from Rt. 202 south is only ar. inter¬ 
mediary stream for a 300 * distance ther this Brov/n Crook spreads 
into our 50 acre wetlands that is adjoinin'* our 10 acre srrire- 
fed lake (notable water) - 30 million ml. Foliee.vei 1 

used ar a water supply since l° 2 h, ard other_-olir ured_ ,i^ mman 
c onsurn t ion. on our rrorErt -;. The Sun wetlands area a'-a in Fis- 
charre into the continuation of the Brcv/n Brook (south of these 
wetlands) some 2000 feet south of Rt. 202 where the Brown Brook 
crosses this Hienway into "Sun Property." 

The land from Rt. 202 uouth thru our wetlands ard lake_ 
area Is exco-.tior.ally flat (plateau) with only (3) feet cf pitch 
in 3000 lineal feet, therefor-?, these "Sun" wetlands ar.d this 
small Brown Brook is not capaYI- cf acceptirr any added water for 
obvious reasons 1 the "fur." wetlands ar.d the urown ..rook cannot 
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May 20, 19? 1 & 


Mr. William Garvey - 2 


handle at the present time the larre volumes of wa^er, mad, ’ 

e«rth that erodes into this Drcwn Brook durinr rainstonrs that are 
drjininr with ^reat velocity via this Brown Brook from the H. St a. 
land Corporation (Heritage) property north of Rt. 202 for a distance 
of one (1) mile. This is due to the "Heritare construction of a 
^olf course, mradinr roads, removal of thousands of tre .s nr.a °~f~ 
tu.rbinr larre Quantities of earth alonr both sides of the crown . rook 
north of Rt. 202. 

The addition of 750,000 pals per day of Beware wastewater as 
oer H i H wastewater Report ( "cPhee) - every day in the year - 
derived from subterranean wells by heritare to the surface -hen use^ 
to treat the sewarc human waste in the fewer plant -her. discharged 
into theBrown Brook and in the "Cun" wetlands, lake and well water 
supply area for us to contend with - vrj 1 i destroy . ,?’^ I g ng and our 
water suunly and is conf i scation of our property ^ It would be us in., 
our lands'as a seware pollutant rater storage (50 acres; eurre basin 
without a 1 icense to us e our lands and water bodies. -— 

The question of whether this treated pollutant wastewater from 
the Heritare Seware treatment p'ar.t is clean or is hirh :n nu- 
and/or other destructive elements is our primary concern. Another 
jrreat concern” ic the floodinr by art deo wastewater frcm. the _ ,:ewe r 
and pollution by rainfall erosion from, the H & H land corp. o- Heritage 
Hills property into the "Sun" lards, water supply and wells throurh 
this plateau area of our property. If a break-down of the plant occ.. « 
at anv tire and the pollutants are piped and directed into the -un 
lands it will destroy and confiscate our lands and water supply areas.. 

The Sun wetl ands, la ke areas , and Sun lands cannot, be made a 
ceptic field, Settlinr Basin, or surre tank for the use of the r.eri -ape 
Hills Development, 11 H Land Corp*.. or any other entity lor any of the 
uses pr orcced by this or any other Ferm.it application. 

v.o trust you will, from the foreroinr informaaton, find that 
there is a nee d for a Public Hearing on this proposed discharge. *e 
sincerely request a rublie hearinn; je, ftelc/ in order to have * ai^tne 
testimony produced# Therefore# we are a "Party in Ir erect 
and v/e are rravely concerned and sincere objectors tc the proposed 
discharge of any sewage pollutant and nutrients into the Brown BrooL 
from H & H Land Corporation Buildin/r project, Somers, h, Y. 

Thankinr you for your kind consideration of this request, we ari- 


Very truly yours 


LEK/an 

Certified Mail 



SUI. ELTERFRJ3E3, ^td, 



All 


' '% 


> / 


* 


May 28, I 074 


Hertonal Administration 

U. S. . nvironrentr. 1 Irotection Arcncy 

r e-ert ?. 

:/ 2f> J ederal Flaza 
hew York, i.. Y. 1C007 


Kei Heritage i.llln Condominium Iroj.'ct 
foute 202, .Lot ers, ' estchester 
Count -. J ow Yen'* lo«r : i _ 


Cert!erten 1 


e tale this opportunity to notiry you for your invest l'-r.r ion, 
ard notion of a serious condition that v on Id cause irre areMo t ewC^wvv-»v» 
dorr~ e t o the environment, evictin'* ’ .dtcr veils, reservoir, -saw- .I •»■<•<*_ 
itAnL the public l-.ealt.: and welfare of the Town of Core**r, .Y, 


This concrrr.t the proposed discharge of 700,000 rallonc r.er 
day of pollutant sev.-a~e v’nrtov.-a..nr fr<r the "i’eritarr j,ills" 
Lurdosiinium (ur.it - f 5 n 0 peorle - housinr rselect) fewer I lent 
bein'- constructed north of t. 202 ar.d cant of error. . treet, 
co-ct, J . Y., itfift the Intermediary "'.'rout 2 troo~" known fir. tee 
I rovo brook (." .1*.~ fcste Cor.rervoti on eni^nated) and controlled 
trear 7 - 57 C (I). 

• e are the e.vnerc of more than 500 arres of land couth of 
=t. 20?, orporite arreh treet, 2 orerr, ,Y. and our rroperty is 
eontir-jove (down stream) to the «outh of heritnre hills ; ousir'' 
-roject. 

c (Dun Enterprises, >td.) own a lr.r~p 50 cer e wetlan ^ r ret¬ 
ard a 3prin«r fed water reservoir of 100 -'l^licr. rnllorr of cure 
Syrian fed water - two ""ccll f vi. -. vsHr - .err® of which is used to 
supply water to the f.Y.o. xoliue bt.ri.tior. (. 3 ? troopers) ar.d to other 
buildings aionr Sit. 100, Somers, !Y. 

The brown brook flows throurh our wetland area and adjoins 
our water reservoir ar.d wells for a distance of 4000 feet fro-' 

Kt. 202 at arren Street south to the i .Y.City uscoot Heservoir. 

The nutrients (nitrates, phosphates and deterrents) cann ot be 
ram -oved. b y terti ary [treatment of the revane from this housing 
develorner.t, Therefore, the iieritare Hills owners rust not be 
permitted to discharge (via a If" effluent outflow pipe) the 700,000 
rallons ter day of pollutant sewage wastewater into the little 
Brown Brook at ?.t, 202 and arren ft., Comers, i..Y, and then throurh 
our water lands that vouId flo od * y d dest roy, with the afore-ertioned 
nutrients, our lands ar.d wat er ru-tl y 'juste.ll.utior r. 
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fay 28. 1974 


Regional Administration - 2 


*e etronrly object to the uroro 3 ed disposal of heritage hills 
spwace wastewater into our lands via the Broy.n Brook and cincerely 
?r& that your Federal Agency take action by your power to lerally 
prevent the destruction, by flooding and pollution, of the pure 
waters on our lands. 

’>'o further brinr to your attention that this sewer treatment 
plant (now under construction - ' ay 1 * 374 ) cannot, as aforementioned, 
remove the nutrients, etc. which are, in themselves, destructive to 
our water supply used for human consumption but, in addition, it 
would be complete destruction of our watpr supply and land when this 
ran-m.ade sewer plant machine breaks down or becomes inoperative d^e 
to mechanical or other failures - that have occurred at other loca¬ 
tions - as 65OO condominium residents would not stop usin/r thei r 
toi l ers and all the downstream property would become an open cesspool. 

ilease proceed to rerieter this notice of protest and then take 
the necessary steps at your Federal Environmental level to prevent 
the destruction of these lands and water supply of all the riown - 
P t r?a:r. owner s alonr the Brown Brook from this heritare hills hewer 
plant pollutant discharre as proposed. 

V-e ask that you acknowledre this letter tor rf t*--'r with a state¬ 
ment ns to the action your Federal Administration w#ll take to ore- 
vent this proposed destruction and confiscation of a very valuable 
water supply. 


LEFv/an 


Certified hail 

Return Receipt Requested 



cc to Senator V.’illiam Buckley 
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UNITED STAGES ENVIRONMENT At. PROTECTION A GEMCY 
. ( ( 

St' EJECT: h ?, H I anil Cr.rp . - Heritage Hills of Westchester date: Jure 24, 19'4 

■IV 0026891 

from. William J. Murzynski, Chief 

Municipal Permits Section 

TO: Richard A. Flye, Chief 

Water Enforcement Branch 
Enforcement and Regional Counsel Division 

TI.RU: David A, Lucira, P.E. 

Acting Director 

Facilities Technology Division 


Letters of public interest, requesting a public hearing for the 
above mentioned project, have been received by this office from: 

a. Lyman E. Kipp 

b. June and Jerry hardeni 
• c. Ceorge and Ann Port 

d. Anthony and Rosemary Saia 

e, Mary M. Daly 

Based on information supplied by the Applicant ond by the Sta^e 
of Hew York Department of Environmental Conservation (EEC) it has been 
determined by this office that a ublic hearing will not be necessary. 
Ip response to the questions raised :n the letters noted above we 
offer the following: 

a. Lyman E. K ; pp, Pres iden t, Sun En terpris es, Lt c. 

All of Mr. Kjpp's questions and objections, which were 
raised in his letter* - of May 20 and May 7.8, 1974, were 
answeied during a puolic hearing hefd by the State of 
New York when the H 1 H Land Corp. applied for a water 
supply permit. This stand has also been taken by DEC 
for these comments. 

Mr. Kipp states that his wetlands which lie below the 
proposed plant site, and the receiving stream. Brown 
Brook, cannot handle the large volumes of water at the 
present time and that they will be destroyed by the discharge 
from the facility. He also raises the question as to 
whether groundwater from which the people in the area 
derive their potable water will be adversley affected by 
the discharge. It was, however, concluded after the public 
hearing that: 


IP* I 320-6 (a... *-77) 
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’The quality of the discharge to Brow 
Brook will not result in any unnecessary or 
unreasonable degradation of the stream within 
the meaning of the Rules and Regulations for 
the Use and Protection of Waters (Part 608, 

NYCRR) but the Applicants will be required to 
comply with the applicable provisions of 
Article 17 of the Environmental Conservation 
Law and the applicable provisions of the 
Federal Water Pollution Control Act Amendments 
of 1972 (PL 92-500). 

The quantity cf the discharge to Crown 
Brook will have little or no adverse effect 
on the stream or to the culverts or other 
structures across the stream on property 
downstream of the proposed point of discharge.“ 

The State also found that a ..."proposed dam will create a 
small pond for aesthetic purposes, provide for control of 
siltation in the stream channel downstream, provide for 
controlled release of the storm water runoff captured be¬ 
hind the dam...”. "The construction of the dam will have 
a beneficial effect downstream o* the dam during periods 
of high flow...". 

In answer to the question as to whether nutrients will be 
sufficiently removed to prevent degradation cf the stream 
it should be noted that the Applicant must comply with the 
el fluent limitations in the NPDES permit which, if met, 
will sufficiently prevent such a problem from resulting 
due to the facility's discharge. 

b. Jerry and June Nardelli 

The Nardelli's raise a question as to the location of the 
plant and discharge pipe. The location of the treatment 
facility has already been approved by the State of New York 
and is.not under our jurisdiction. As to the degradation 
of their property, note the public hearing comments above. 

c. Georg e and Ann Port 

Answers to their questions of plant location and adverse 
effects of the discharge on their pond, located below the 
facility, and to Brown Brook are indicated above. 
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d. Anthony and Rosemary Saia 

In answer to the question of whether "Fireman's Pond" will 
be flooded by the discharge, the proposed dam, noted above, 
will afford a degree of additional flood control. This 
pond will not be polluted by the facility's effluent due 
to required quality of the cischarge. In response to their 
question of objectional odors, such an effluent will not 
create this condition. 

e. Mary M. Paly 

The question as to whether the water table will be danger¬ 
ously lowered has been angered in the public hearing. 

Claims of a devaluation of neighboring property, not under 
cur jurisdiction, has also been answered satisfactorily by 
the State as a result of tie public hearing. Effects of 
the discharge on the strea.. will be negligible as noted above. 

; In addition, a reply to Mr. Kiop by the HYSCfC concerning his 
objections to the proposed facility and discharge has been attached. 

In view of the above, the droft for the H * H Land Corp., Heritage 
Hills of Westchester, may be issued as a final permit after incorpora¬ 
ting the modifications noted belov. To facilitate typing, a blank 
permit is attached, as well as a corrected copy of the draft. 

3 . Add effective and expiration dates of June 26, 19/4 and 
June 23, 1979 respectively tc the first page of the permit. 

fc. Add general condition A(18to page 5. (This nas already 
beer, included on the new oage 5 of the blank permit). 

c. Change Table I-A to Table 1 on page 7. 

d. Substitute the date, July 1, 1974 where indicated on page 
9 of the corrected draft permit. 

e. Add permit condition C.3. on page 14. which reads; 3. The 
permittee shall submit, by September 27, 1974, an Engineering 
Report describing, in detail, the method with which thr 
permittee proposes to meet all effluent limitations retired 
in the permit. Upon receipt of this information the permit 
may be revised. 

f. Add the effective and expiration dates of June 28, 1974 and 
June 28, 1979 respectively to page 15. 

If there are any questions please contact Phil Amicone. 


cc: •''James A. Sellar, Chief 

Permits Administration Branch 
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c Regional Administrator 
° F!r-/iro~:’ntal Protect Lon Agency 
Region II 
26 Federal PLaza 
New York, New York 10007 

Osar Sir: 

.'So ecticn, due to present lack of parscrrssl. In ccaterapiat »d 
for tho foilcvir .5 NFDES applications. At this Lins r.c report 
is anticipated in accord nee with prev'isieru of tha Fish and 
Wildlife Coordination Act (40 Scat. 401, as encoded; 16 U.S.C 
6G1 et seq.). Would you please provids to tho Division of 
River Resin Studies, Bure.su of Sport Fislierles and Wildlife, 
*■* Pleasant Street, Concord, N. H. 03301, a copy of ell final 
permit* issued for the applications below: 


received 


MAY 3 11974 


ei lui h Of RWfR 


Notice No. Ann1leant Notice Rata 


NYOOOOV37 

Welch Allyn, Inc. 

19 

Apr. 

74 • 

NYC0C1651 

Stauffer Chemical Co. 

19 

Apr. 

74 

N": 00017 67 

The Pillshury Co. 

19 

Apr. 

74 

NYC 0 Q 2101 

General Electric Co. 

19 

Apr. 

74 

NY0G02S87 

General Crushed Stone Cccpary 

19 

Apr. 

74 

NY00032S3 

The Village of Albion 

19 

Apr. 

Apr. 

74 

NY0003336 

Hooker Chemical Corp. 

19 

74 

NYC006114 

I.E.M. Corp. 

19 

Apr. 

74 

NY0006475 

U. S. Steel Corp. 

19 

Apr. 

74 

NY000S602 

The Pepsi-Cola Schenectady 
Bottling Co.- 

IS 

Apr. 

74 

NY0001279 

Bemz Ctratic Corp. 

19 

Apr. 

74 

KY0Q0697I 

TP-s Union Fori: and Hoc Co. 

19 

Apr. 

74 

NY0001155 

’ s.lch Foods Inc. 

19 

Apr. 

74 

NY00C1S99 

/max Specialty 1 lata 1 1 Dlv. 

19 

Apr. 

74 

NY0002500 

Fishsr-Pric- 'oys 

19 

Apr. 

74 

NY0002721 

O-AT-KA Milk Prod. Coop.,Tnc. 

19 

Apr. 

74 

NY0003J40 

Concrete Materials, Inc. 

19 

Apr. 

74 

NY00031M' 

Concrete Materials, Inc. 

19 

Apr. 

74 

NY0003778 

General Electric Co. 

19 

Apr. 

74 

NYC004533 

Fheips Dodye Cable ana Wire Co, 

19 

Apr. 

74 

NY00CS734 

_ The Bendix Corp. 

19 

Apr, 

74 

NYC021296 

' U. S, Army, Sena. La Arcry Depot 

19 

Apr. 

74 

NY0021300 

U. S. Arny, Scne.ce Array Depot 

19 

Apr. 

74 

NY002131S 

* U. S. Array, Stnaca Array Depot 

19 

Apr. 

74 
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i?otica no. 


HYCC01571 
iY- 020273 
KY''CCCQ90 
I" 0001945 
i;VC0023t»4 
P. 0002339 
IhfOOOS S40 
rri70006239 
KY0007153 


1T002C:97 

1TY0022331 

1-20227*4 

;rYC023175 

HYU023549 


NY0023612 
I.Y002600C 
FY0026051 
KY002S310 
.-*•£>026 351 
. • HY002G891 
- HY0000353 

im'OO] 640 


HYCG02173 
.KY3C03013 
9-iYCOC3.nO 
NYCOvS543 
lf?GuC675 T 
NY000677/ 
NYOG07 790 
NY0020257 

.iY0022734 
HY0021792 
UT0022055 
1070022071 
xfY0Q22527 
NY00225SS 
NYOO22594 
NY00229S9 
NY0O23167 
1Y0023231 
1YC022337 
liYC0235S2 
NYOC23663 


- Page 2 - 


Applicant 


Motion Data 


Georgia-Pacific Cor-;. 

JIYS liivircurrr.tal Facilities r orp. 
V. U. Anus Lairy, Lic. 

Aran-tan Halting Ira.. 

Sraaidir.^ Fibre Cc., Inc. 
Senet-Soivr.y Oiv., Allied 
E. C. DcLis <6 Cor. Const. Corp. 
Bapublic StceL Corp. 

The Windsor Luilding Supplies 
Co. | 1 .x. 

Village of Corinth 
< 11 Lags of Mxcdi oort 
Village of liorth harrytown 
V13.La.go of ~r5nnc.ii.Ef Manor 
.Ontario Ccert, Dept. of Social 
Services 

Vi 1 Lege of rinccvlon 
Brighton fe».-er District ■}" > 

Tovn or Oraagetovn 
City cf N’evourgh 
Brighton Sewer District >>2 
HttH Land Corn. 

Lyndcaville Cr.nr.iiy Co., Inc. 
warren Bros., Div, of Aciuarvd 
Cil, lac. 

Allied Chemical Con. 

Village of Albion 
Dcnncr-Hanna Coha Corp. 
uyprua wire c. uauxe cO. 

?. 11. Mali cry 4 Co., Ir.c. 

Revei-e Copper and Brass, live. 
Callanau xndua.riea. Lac. 


19 

- J 
26 
26 
26 

26 

26 

26 

26 

30 

30 

30 

30 

30 

30 

30 

30 

30 

30 

26 

26 

26 
~ o 
26 

25 

26 
2 6 

6 


H.Y.S. Eavircuucntai Facilities 30 


Carp. 

Town of Moriah 30 
Tovn of Moriah 30 
Village of Hudson Fails 30 
Town of Goshen Sever District 30 
We Walker Campsite 30 
Village of Highland Falls 30 
Village of Highland Falls 3C 
Village of Port Henry, Inc. 30 
Village of Eriarcliff Manor 30 
Village of Tarrytovr 30 
To'.ju of Pots cam 30 
Village of Civatham 30 
Argyle Central School District 30 


Apr. 

' 7'T « 

4 'ip * • • 

t vr* 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

opr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 


77. 

74 

/A 

74 

74 

74 

74 

74 

74 


74 

74 

74 

74 

74 


/•* 

74 

74 

74 

74 

74 

74 

74 

74 
74 
74 
74 
74 
74 
7 »4 
74 

74 

74 

74 

74 

74 

74 

74 

74 

74 

74 

74 

74 

74 




Notice Mo 


Notice Date 



NY0024A22 
HY0024732 
KY0024S21 
-NY0025500 
NY002S£w4 
NY-JG 2 63 79 
NY00LC443 
NY0026735 
NY0026S16 
NY002532S 
NY0C00124 
NYU002330 
NYOOL‘7021 
NY0007439 
NY0022462 
NY0022530 
NY0022608 
NY0C04V37 
KY0022250 
NY0025551 


° NL1 M-v AMLABL£ 


- Page 3 - 

Applicant 

Tcv.ii of Wall kill 
Ashland Chemical Co, 

Village: c~ i'oosicu Fails 
Village of Fast keepertt-e 
Hamburg • ■aster eewer district 
Brighten Sewer district £ j 
Village or. Montgomery 
Tcvn of Ycrktcvm 
Ggdensbutg brings anti Fort Aui 
City of Middletown 
Freezer itc.i Foods, Ir.c. 
Mcench Tanr.ing Co., lac. 
Geneic Electric Co. 

Western Publishing Co. 

Inc. Village of Cedarhv-rsc 
Town of ?eafield 
Town o^, Penfisid 
Lehigh Portland Certer.t Co. 

IBM Corp. 

Town of Cueensbury 


Sir.csrcly yours. 


u *‘ Ad* % 

HOTiwr 'egional Direc&jr 


30 

Apr. 

74 

26 

apr. 

74 

30 

Apr. 

74 

30 

Apr. 

74 

30 

Apr. 

74 

30 

Apr. 

74 

— * 

Apr. 

74 

30 

Apr. 

74 

30 

Apr. 

74 

30 

Apr. 

74 

3 

my 

74 

J 

flay 

74 

-v 

May 

74 

3 

May 

74 

3 

May 

74 

3 

Mav 

74 

3 

May 

74 

10 

May 

74 

10 

May 

74 

10 

hay 

74 



fTGiiver/cap 
CC: CAO 
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Nov.- i or»: r.la f e Dnpartmeni of Environmental Conservation 


AlU:n>. N. ». «J:o» 


Ht-. y l. Oisr -.n<J, 
Cesiciiisontr 


June 12, l'?74 


'N 


Curtis McCann, President 
H and H Land Corporation' 

Heritage if: : 1 1 of Xestchester 
floutc 100 

Sowers, N?w York 1J08V 
Dear Sin 

V.'c have reviewed vour application fer a Federal perr.it to disci ..ire under 
Section Noti^r.a: Pollutant Discharge Flirrtr.ation tester, of the Fee rai 

<l- l tr Ici’utiori Contioi Act Ar,er.d~.ent t 19"?. "t.nc Act" ar.d have been 

n quested fcy the Ervirort.er.tal Protection Ager.:/ to act on the application 
p-nrs'.Mnt to Section 401(a) of the Act. 

a 

^aeeJ en the for-.going, ar.d that Public Notice was duly given, the 
.0- rr-‘r • r.t of Sr.vircrr-.enva} Conservation n - t.v certifies that tne dis¬ 
charge v.Lich the K ar.d H Lard Corporate'. * her.tcgc . ills oi .Vcctcnfloter 
e^urt. frwa their fat* llty located off .'.'urn- t hcrct-t in the Town c: Fcmars, 
'.'.astcietter County, low York l'bfv nan;.y 702, i>00 a*i 1 en? per c .v of t:r 2 tod 
sewage effluent irv.o firown 3rook •* 

.-.-ill comply with applicable previsions of Fecit'-.r 302, 206 and 3?7 cf 

the Act ard the Classifications a-d Standard; Coven.in? ha Quality ir.v 
Purity of ..iters of New York State (Title c of the Official Con.ni lat::Loue- 
!{ules ano Figurations of the State of New York;, •.virion r.ave ; e*--r. ceterrvnee 
to be applicotle for the purposes cf the Act, provided the following crr.oi- 
tior.s, effluent limitations ar.d other )imitation' v.nich arc ne’-e-y set terth 
as part of this certification as provided under Section 401(d) cf the Ac: 
are r.ct 3 rd be core conditions on ar.y federal permit c. license subject to 
the provisions cf this Section, and are r.ct exceeded in suen per nit: 

Effluent Limitations 


Fecal Colifor: 


30 day arithmetic mean 
Daily arithmetic noan 
Daily arithmetic r.::on 
30 day geometric ricen 
7 day geometric raa.. 


0.702 logd 
29.0 ft /day 
29.0 ‘A /day 
200/100 ml 
400/100 ml 
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only 


Curfis Me jo an 

Page 2 

**• June 12, 1974 


F.f f uo r.~ Li- ta t; on-, (con 1 1.) 


°opy A 


Va >lab, 


pH 

Range 


6.0 tc 9.0 

D.O. 

Minimum daily arithmetic mean 

41 ft/3a v 

Ammonia 

Daily 

arithmetic mean 

12 #/day 

Settleable solids 

Daily 

arithmetic mean 

0.1 ml/l 

Rrsidual chlorine 

Daily 

arithmetic mean 

2 . 3.0 ///day 

Ph osphorcus 

Daily 

arithmetic mean 

3.0 #/day 

Monitor nr: j‘, r n **' n’ s 




Paramet •-r 


Frequency 

Sample Tvps 

Total Flow, mgo 


Continuoos 

— 

P00 tj , mg t\ 


l/week 

6 hr. composite 

Settleable solids, rol/l 


1/day 

Grab 

Suspended solids, mg/l 


3/week 

6 hr. composite 

pH 


l/day 

Grab 

Residual chlorine, mg/l 


l/day 

Grab 

Phosphorous 


l/v.-eek 

6 hr. composite 

Fecal coliform, N per 100 nl 

i/we e k 

Grab 

Temperature, °C 


l/day 


D.O. •• 


l/week 

Grab 

Ammonia 


l/week 

6 hr. composite 


A copy of thio certification is being forwarded to the Region II Office of 
the U.S. Environmental Protection Agency as their notification of this action. 

Very truly yours, 


ccs Ken Stevens 

Mr. Harrison, Region 3 
EPA Region II 

File - 


William L. Garvey, P.E. 

Chief, P.D.E.S. Permit Section 
Division of Pare .vaters 







New York State Department of Environmental Conservation 

50 Woli Road, Albany, New >':<rk ;2201 




June 1C, 1974 


James L. Eiqgare 
Comm is lionet 


Mr . Lyman Kipp 

fun Enterprises, Ltu. 

Route 100 

Somers, New York 10589 


Re : STATE CERTIFICATION 

NPDES APPLICATION NO „ NY-0026891 
HBRITAGE HILLS OF WESTCHESTER 
_SOMERS. (T) , WESI'CH ESTER COUNTY 


Dear Mr. Kipp: 

The following is in response to your letter of ”.av 20, 1974, regarding 
the above referenced NPDES application and associated certification 
of State water quality standards. 

As you rre well aware, the applicant, H & H Land corporation, proposes 
tc discharge treated sanitary wastes into the Brown Prook at a rate 
of approximately 700,000 gallons per day At the direction of th?s 
Department, the applicant was required to design his treatment pro¬ 
cess to provide a final effluent that would be compatible with an 
intermittent stream. This very high degree of treatment produces a 
final effluent which is self su. nesting; that is, it produces an 
effluent: which could constitute the only flow in a stream and result 
in no objectionable nuisances. In most instances, the effluent 
from a treatment plant designed to these standards is actually clearer 
than the natural water into which it is being discharged. This was 
po nted out 'y the applicant's engineer during testimony presented 
during the public hearings conducted during September and October 
of 1973 for the water supply application for the proposed develop¬ 
ment. In testimony presented at these hearings, Mr . Calvin >veber 
of the Westchester county Health Department stated that there s.iould 
be no adverse affect on water quality downstream resulting from 
the treated effluent. Thus, from testimony presented at those 
hearings, it would appear that there snould be no adverse affect 
or. water quality or on land use _resul1: j.na from water quality down— 
stream from the proposed discharge. This would include the wetlands 
of Sun Enterprises which you mentioned in your letter. 


EXHIBIT Q 


A22 










Mr. "Lyman Kipp 



June 10, 1974 


As to the affect of the increased quantity of water flowing in 
Brown Brook as a result of the proposed discharge, testimony vas 
introduced at the above mentioned hearings by Mr. McPhee, indi¬ 
cating that an increase in water surface elevation of 0.017 feet 
cculd be anticipated in the wetlands of Sun Enterprises. 

It is our opinion that the rather extensive and comprehensive 
hearings conducted during the fall of last year regarding the 
proposed development sufficiently answered all questions presented 
at that time and that the comments that we have received to this 
date on this application are basically a restatement of quertions 
posed at thai time. Therefore, we_are not_j 5 Cheduling_a__ljfia£i.ng . 
on the subject certificati on. 

Very truly yours, 



Frederick W. Sievers, 


P.E. 


Senior Sanitary Enoineer 


Por: William L. Garvey, P.E. 

Chief, PDES Permit Section 
Division of Pure Waters 


V 
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June 26, 

New York State Eapartment of 

Environment -* Conservation 
50 - olf Hoad 
Albany, ew York 1220* 

Attention! i?r. Ft oderick Sicvers, F.E. 

Re 1 r.P.E.E.S. 

Application • a 'N.Y.0026891 
Heritage Hills of ostcheeter 
foners, Y. 


19?t- 


! / 




?•/ •/ 


Gentlemen * 

v> are in receipt of your letter dated June 10, Id?-* re¬ 
gard in? your decision not to. sch ed . Le a hearing in the sh ove 
captioned -after that have 3c earnestly reouerted cur nr the 
past year ar.d as recently as our "ay 20, l°7h letter *fo your 
Department 

,e know that wenre wastinr our tine with this comrnicnion 
. 3 it is very evident ly your : jcirior. that your entire Lerart.ent 
concluded the. our objections arc unfounded and not worthy e f he 
< arinv we requested in order to preserve our land and vate: r up r ly 
arecs south of ht. 202, Somers, i Y. 

For the records, we must as taxpayers and citizens answer your 
wane 10, i. 74 lettor to us, and t’-irir to your attention various 
pertinent fict3 concerning this Heritage iiills application for 
discheme o.L effluot.t seware wastev-eter into our property (wetlands) 
and the ’Drawn Brook” south of Ft. 202, toners, N. Y. 

(1) The H & H land Corporatic? as stated in the 2nd para¬ 
graph of your letter intend to discharge 750,000 ~allons ner day 
of t?eated sewnre from this development as pointed out ty 
y.r. i'cFhee, the ii: H ’and Co. Enrireer, but the er^incer and tie 
applicant d id ro t project or evaluate the destruction that would 
occjr to ’’Sun" proxerty aionr "brown Brook" when the van race machine 
or treatment, olant has a breakdown or needs rapt?th-t reauire weeks 
of waiting to'obtain and install. -«• fiftaclV 

The applicant through their engineer, "r. “cRhee, ri l* admit 
and ca lcu late I nco rre ctly by rirm : z ir r the increase i:i water sur¬ 
face elevation over the "Cun’ wetland property (rany acres) t.ereby 
adnittinr flooding and use of "Sun” land without license or approval 
of owners. The brown brook ceases to be a brook when, it enter.? 

“Sun" property south of Rt. 202 ar.d becomes a wildlife wetland, 
water tearing area. 
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EXHIBIT U(l) 


June .26, J9?4 


h’.Y.S. Pert. of Environmental Conservation - 2 


The State of i e\v York and the Environmental Conservation 
Department has no ri-'ht tc allov.’ anyone to use our lands for a ceptic 
field or flood piair. or leechinr field. The sub-surface water from 
v;r .lr used *c treat ..'-it sev-aee should not be discharged on Sun ;rc- 
perty to flood same (365 r5 ayc every year). 

The Sixty-Fo”r dollar question for yon to think over and anr er 
is - why was the 16" sewer exhaust •ipe installed 1000 feet south cf 
sov/er treatment ' lant and then discharged south of ft. 102 into Sun 
lardr" w\u?s tier» 'as the rencor that should the sev.-er plant hrea 
down mechanically the Heritage hi i Is developers did not .-/ant the 
effluen sew?. e discharf od near x,- elr- Condo's and residents on their 
land into the "drown" Brook in the event of failure of pla x: 

This rul '.r.r. to have r.-> hearings by year department is ri - j ealous 
and ycur statement rerardinr the hearings in the Fail of 1073 by your 
r. Dickinson needs- clarification and additional checkinr with new 
information in order to determine- why or.e owner can exhaust sewn re on 
lards of another o'/ncr. 

1 'earo acknowledge this latter as soon as possible. 


/ Ver$r truly yoyirs 
I ' \ / 

1 S^iyEhiERfF^ES, Ltd. 
Lyr,ar\ /, '-.idu 


Lymar-i /. .-.Top 
President 

TJEK/an 

Certified "ail 

Return Receipt requested 

ce to Mr. James L, Bippane, Conmicsioner 
cc Mr. illliam L. Garvey, F.E. 

CC Mr. CaV in v.eber, F.P.. • estchester Dept.of l.aalth. White ilaine, i..Y. 
Hon. Albert DelBello, County Executive, *hite Plains. h.Y. 


Copy of Southbury Dept, of Health Memo attached to each lettei 
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New York Stale Department of Environmental Conservation 

50 Wolf Road. Albany, New York 12201 


August 5, 1974 



Henry t. Diamond, 
Commissioner 


Mr. Lyman Kipp 
Sun Enterprises I,TD. 
Route 100 

Somers, New York 10589 


Re: NPDES APPLICATION NO, NY-002689i 
HERITAGE HILLS OP WESTCHESTER 
__ SOME RS (T). WESTCHESTER C OUNTY 


Tear Mr. Kipp: 


The following is in response to your letter of June 26, 1974, 
regarding the above referenced NPDES Application. 


First, I would like to respond to nno of your opening remarks 
which incorrectly states this Department's position, v.e do not / 
feel that your objections we re un founded no r that they woyg 
unwort hy of a hearing . In fact last Fall a rarher lengthy 
hearing v.as conducted by this Department on the proposed project 
at which time your oojectior.s were amply presented; and, ir. our 
opinion, sati sfa ctorily answered. It is om position that ary 
new hearings on the proposed project v/ould result in a rehashing 
of points covered last year. In our opinion, this would be 
wa steful ard u nwarranted . As tc the specific points mentioned 
in vour letter, I offer the following for your consideration. 


■ 

; There is a _pcssibil ity_ that some tiling could happen which, wo uld 
W re-snl t_in. the ef fluent from the y ropose d .treatment plan t. , n o.t, 

complying with the effluent lim i atiens estacl \ shed in the r»r.r.i f . 
To protect any potentially affected parties, General Condition 
#11 of the NPDES Permit states "Except as provided in permit 
condition 8 on bypassing, nothing in this permit shall be con¬ 
strued to relieve the permittee from civil or criminal penalties 
\ for non-compliance, whether or not such non-compliance is due to 
v i factors beyond his control, such as equipment breakdown, electric 
powe r fa ilure, accident, or riaturaIdisaster ,v 7 From this, it 
would appear to ue advantageous for the developer to provide a 
treatment facility with enough safety features to substantially 
reduce the possibility of a discharge exceeding the permit limi¬ 
tations . 
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EXHIBIT U(2) 




Mr. Lyman Kipp 


-2- 


August 5, 1974 


s 

The applicants engineer, Mr. McPhee, presented data, at last 
Fall's hearings, indicating th at the increase in water elevation 
in t he Sun wetl ands due to the discharge from the proposed project 
was negligibl e. We have received no engineering computation that 
woul d indica te otherwise. Therefore, we are obliged to accept 
Mr. McPhee's testimony as a competent Licensed Professional 
Engineer. 


In selecting the site of the discharge into the Brown Brook, 

the applicant hired a biologiesl„consultant who determined that i/ 

the location at Route 202 wou ld b e the best location. from .the_ 

standp oint of the local environment. 

I trust that the above information will be'helpful to you. 

Very truly yours. 



\-\ / 


s 

Frederick W. Sievers, P.E. 
Senior Sanitary Engineer 


For: William L. Oarvey, P.E. 

Chief, PEES Permit Section 
Division of Turo Waters 


New York State Department of Environmental Conservation 

50 '.Volf Road, Aliiany, Npw York 12201 



Septvs.ber 3, 1974 


Hpivv L Diamond, 
Commissioner 


)tr. lymen E. Kipp 
Sun Enterprises, Ltd. 
Route 100 

Somers, New York 10589 


Res H and H Lar.d Corporation 
Somers, Westchester Co.nty 
NY 0026991 


Dear Mr. Kipp: 

Thank you for ynur letter regarding the application : c H end H U~d Corpora¬ 
tion - Heritage Hills of Westchester, Rc ;te 100, Somers, b<w York 10“89 • cr 
a Fsderal permit to dis harge, under t 1 •- National Pollutant Discharge 
Elimination System, into Browr. Brook from their facility o*f ‘"^r rn Street 
in the Town of Somers, New York 10te9 and the need for State certification, 
as provided hy Section 401 of the Federal Water Poll lion Control Act Amend¬ 
ments of 1972, to obtain such c permit. 

This Department has reviewed and commented n preliminary technical Jeter- 
m'nations regarding the discharge as de\»loped by the U.S. l.wi onmental 
Protection Agency and has granted certification setting fortr. the pffluent 
limitations and conditions deemed nece-=ary f o assure compliance v. 1-n State 
water quality standards and all applicable provision', of Star.' la*. 

An actual draft permit on the application was the subject ot oublic notice 
procedures by the Region II Office of the U.S. Environmental Protection 
Agency ar.d such set forth technical determinations and limitations concern¬ 
ing the permitting of the discharge. Th State certified limitations and 
conditions were fer the most part provided for in the final NPI1ES per mit 

(NY j ■. . is sued Cv EPA on July 9. _ 22fi> Ti e conditions and efflu 

limitations contained in our certification for this discharge are attached. 


Once again thanking you for your interest, I remain 


Very truly yours. 




William L. Oarvey, P.E. 

Chief, P.D.E.S. Permit Section 
Division of Pure Waters 


cc: Mr. Harrison, Region 3 
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EXHIBIT W 


n 


tl©;_RED IN DOCKET 


xMCt 


*.vr- ; Dicrr.iri' cut"*:: - 
*• jjvvt y: or v*. 


rr i ' f . VIT.XIj, SET;. , tit al., 


Plaint 1 Cta f 


■ajainst- 


A FI LEO 
P UKl'd £ 

73 Civ. 63 


RloShCI r ’<AI«, at «1.» 


Jic-fenUanLfi. 




AT' 


Ap r V n ranc^e t 


t'.ARSUALL, CkAY'i'Kii, GREEMP, ALLISON & .'TUCKER, ESOC. 

4JO Park Avenue, New York, M.Y. 10''17 
Attorneys for Plaintiffs 

MC.tCLAS A. rOf.IUCOU, EbO. 

CnATiLi S :iLLf:»i. i:su. 

ALL. 1 .' i.TIM, r.SO. 

Of Court si si 

PAUL J. CUIUvMJ, 

V sited Stutoa Attorney far t’.c 
southern Oistriot ot New York 
Atoria/ tor nefijiidanti Train, Cunsler, Mortan, 
a:j.i Uaitc-.i States of /.nericn 

•Tf.CI.VT ROC . i::;<v..;eR, USO. , 

Assistant CnituJ states Attorney 
EiciArr ... ttsc', ’.so.. 

Attorney, <.at-.r enforcet ant Branch,, 

Mviron'ifiital Protection Administration 

Of Counsel . 

CON. ii.,wIj 0. /.£•■ 1'O'UT. , > ( 

Attorney A.;n«r.', 1 c;* the State oC lew York 
At Lor-'.ay DeCeniantc *.eid, fici'.eon, Cower*, Carrey, ; 

Er'inlt r, Ni.iaccri, CArdtiski, ana St..to of Now York 


OLj.., ’IAPJ>„' L-V.v >f£, r -;;u . 
•'I.AiUV »’Tr IV., ,:~0. 
.Tt'i.Tua Vi.1. . , v:3o. 

Jf Noun.- ol 


,cf.‘ 




(Arpat ranoce ooi.t,! 


* *i ».* i»- •••t" . 
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o 


ifa'l «. Ul.V.W'RF, ).i i‘i" 

"owr Attorn** •, fowii of r " vr! 

60 l ast «2i)d t.. Uro tork, l./. a 0017 
*ttor ." for >v.fan-mtti Town of I'.o.u?ru A’n/rs. Minoru*, 
OeMiiCf Onborne, each as Council: un ol cur Town ***** 
ot Town ol .'Jouor'w '.luanliano, i tuea, nldacnun, 

Fogarty, La Porte, '.ubkr’nan, .fu cio, *aoh is man-bar 
of t'' ' fonitvj doard of Appeals or flu; ,wn cl ~>onor 01 
? lolscM.auer , All ort jon, ’.rown, Cuklcrski, Oranata, 
Kolnck, Poor. each us sMribmx of the Planning board of 
trje Town of iouitra; Autouaccloj Horcom ar.il flood 


BLAST and ZX-*MPH"A-,, LE"b. 

360 South . roa-iWuv, Trrryt r 'vm, N. Y. IOjSI 
Attorneys tor Defendants M^rits-fO 111 b cf l.KHtcr.ost or, 
Paparaszo, llcGann, h l I Land Corp. Heritage Hil.^o 
Sewaoe-Works Corporation, and nerltnje Davalop^ont 
Croup, Inc. 

r?T^r *■. blast, 1 Fw- 
DAVIG M. ZXlW.WAl,, Lf.U. 

Of Ccur.sul 


AJiOTS :tAcn"'a 4 I, TSO. 

15 w. 4 4th St., nv.w fork, N.Y. 10(.O( 
Attornoy fer Amicutl J:riao ilntunl resources 
Defause Counoii 


01 I JM 1 » N 

PONCA!,, D. J. 

Plaintiffs commenced fils action ayainat car tain federal, 
atat«, and town officials u»d certain private defendants on 
January U, 1975. Tha fadaral and state defendant!! noved pursuant 
to r.Jl.Civ.r. 1 2 (t>) to dismiss Lite complaint. rho town end privata 
dsfenaants raovad pursuant to P.R.Civ.P. 12(h) to disulaa tho com¬ 
plaint and for summary judgment pursuant to F.R.Civ.P. 56, Plain— 
tiffs moved for auranary judgutont on thalr "ooconJ clatn. for relief." 
After t-hase motions Locane sub judlco, plaintiffs, on April 21, 

1973, filed .\n a.winded complaint a* a natter of courwu pursuant to 

- 2 - 
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• A«CAv.F. 12(a), linuu *t«i mi'Jtuly* !•••»•-»*». ».*•< ►.«.%• • r «< 

The foregoing t^.ione will tharefosn Lr\ t.roa^fc an appiyim, »iU» 
foto# ►o tne cjasnned caaplalnt. 

FLArvrirrg 

According to th* enendod complaint, plaintiff Sun Knter- 
rri«f>«, Inc. ("S'jn") *1# tha owner of over SOO aerrn of land in tb# 
Twi of Sowars JMpw York] ... including a 40-acre fraah-wnf»r w«t~ 
2e/v1 oontaiailng a epring—fed laic of soa.* 10 acres. two +oiAr, xit 
of ej, crt»tiiv« rnrsh kuaam locally ai no 3ottoa Hat ah ... and 
-fip 5 »rct;i.tata!y 3,000 feet ot land along a str<ian known lixtally ** • 
.Rrown hroek ... which ee'pti'sa into the Hu aooot Rei«nwir art the 
Crutan Rivop, a tributary of eh* Hadeon River ...." Plaintiff 
l<yF&n £lPi» Xp fc.w pxaalden. of bun. Plaintiff !V uthnrn fort 
iWiJih itA 3*a* / anooiaticn, lac. ("Southern New York") 1* daacribad 
ila 'ihft anxaf ctcpJa-nt aa u not-£or-i,ro£it xeaimaraolp otup^ration 
v v ,Jc*h ne»» approximately 2,500 'teiabara, 'm»ny of whan lira lc a*c 
W*wd' thft futj) of Scoiar* ard u? e cm! -^njoy tho rotuial rate u '«i 

th* 3 *tt» property. - The amended complaint atataa that tho pur- 

>• n * ■ 

fbaaf Of Bonthom \’ew York "are tc pronot«» tho aporta ct finhing 

»•. . 

and banting, tc aid in «nforc«r-»rt of law# for tha protaction of 

*?•:»• << . 

alldlKt, to cooperate with private ownera to protect natural ro- 

tv 3 .. 

•OTXcaa and to educate tha public in tho noed for conservation and 
•* _ / 

protection of wildlife. ■ Plaintiff Richard Jloman ia described aa 
tha "Second Vice Preaidant of Southern Now fork* and 'liras a'jtreo 
hi# balk and taakie ahop, which la rented frt*a Sun." 



The ?.r.i] ncfeiuJinto cm Cured -'■*■•**» A. ..-.iniatrator 

of the United St<ti j Environmental Protection Agency (**dPA°)j 
Corn14 Hanalex, Regional Auminiutrator ot CPA for Region II. which 
inoludon the state of Hew York! dojorfl Carton, Secret.; ry of the 
Intariori and the Unite*.'. States of America. 

ST ATE DEFENDA NTS 

The stats defendants ar* Ogdon Hold, who replaced "nnai 
Dlggano as Cofitniasinnor of the \*w York State Department of Environ¬ 
mental. Conservation (“I3V.C") r Warren ^cKuon, Director of Region III 
Of ERC» Louis Conors, Jr., Central horr.it Agent for PEC; William 
Osrvey, Chief, Pollution Dincharg* .•elimination System Forrsit Sec¬ 
tion, Division of Tire Waters, PEC; Raymond Schuler, Haw York State 
Coattiasioner of Transportation: M. M. slnacori, Director of 
Region VIII of the New York State Department of Transportation 
( , TOT*Ji Raymond Oordeaki, a traffic enqincar for COT;, and the 
State of »hn* York. 

TOWM DUBNPXUTS 

The town defendants include* the Town of Somera, Hew York; 
the oounclinen cf the Town board of Somers; t'..o 'aacibera of the 
Zoning hoard of Appeal# of the Town of Somura: the iaes-bars of the 
Planning Board cf the Town of ccmero; and tlia Town of honors’ 
Sulldlng Inspector, Engineer, and Highway Superintendent. 
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Defei(£Jht Heritage dills of ..'estch^^cr (HUW*) la dc- 
sarlbed in the AmenJod complaint as a partnership wiom nartr.'sra 
include defendants Par>«rn-zo and KcOain. HUW is developing «n 
adult condominium community in the Tovn of Sclera known ah Heritage 
Hills of Westchester {‘Heritage Milla"), purportedly on over 300 
ftrrea of land, "including an oxtensive portion of Brown Brook's 
streamLcd," upstream from the Sun property. According to tne 
amended cempl ;ir.t, defendant t( & u Land Corp, is a >m> York corpo¬ 
ration vhich hordo title to the property on which Heritage Bills 
i* bolnff developed. Defendant Heritage Hills Sewage-Worlta Corpo¬ 
ration (•8«v«ge-K'crkr Corporation") ie stated to be a corporation 
organised cj s a existing under the Now York 3tat« Transportation 
Corporation Lav, Dofendsn* Heritage Dnvalopuaent Group# Inc. ia 
Allegedly « Connecticut corporation which exercise* "general re¬ 
sponsibility, suporvislcn and control for the davfciootwmt of* 
Heritage Hill*. 

Plaintiffs oraert eovontwan fifcparate "claims for rvlief 
ariilng from injury vhich they nllisocdly hav*. are, and will eufl'er 
in oonneotlon With the development of Heritage Kills and the dis¬ 
charge of sewage treatnunt offluant from Heritage Hills into Broun 
3rook. Plaintiffs seek declaratory, injunctive, and monetary 
relief. 

Ftp KPAL DEFENDAJm' MOTION TO DISMISS AiiT) FLAltif 1FF5 : rtOTIOH PGR 
SITuMAirf J P DGMRMT ~ 

Pour separate “claims for relief arc pleaded sgainet 
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tho federal defendants. Plaintiffe' ‘first claim for reliel 
iparr. J2-50) nLlegos that in connection with the issuance of a 
baticnal Pollutant Discharge l limination ayateu (NHbisS") pormit 
to "1»*H tana Corf oration - heritage dills of bostcheatur 


lilncharge of nevago treatment eifluunt into Crown crock, dafandants 
Train and bannier violstniJ plaintiffs' riytto to ojo process 
falling to implo..iont tho .'.A rojuinrions -or protecting watianos 
and by failing to jive plaintiffs ada-;uoto ..oLico nr the opportunity 
to comment or tho opportunity to rtouost - nearing and by violating 
applicable law on etstu certif j ->tior.. In addition, plaintiff* 
have a:v*iuiad their first clai i for relief” to allege that the 
federal and state defendants also violated section 302 of tho Fed¬ 
eral Water Pollution Control Act :.ra«nd:v»nt» of 1972 ("v.’ater Act"), 

>1 'I.S.C. 51312, in uonmotion with tho issuance of tho l.FDDS per¬ 
mit. to "HU! hand Corporation-heritage 'ilus of Keatohestor. 

Tlaintlffs' "second claim for -aliaf" (j’urii. 51 - j '<) charges that 
defendants Train, Manolor, and fair ton violutau their duty under 
the Piah and Wildlife Coordination Act, l r > K.3.C. ,iCtl ct 35*li« auJ 
plaintiffs’ rights to due prom.on by 'nvlin-j to consult each other 
Yfl^n respect to the imt act on tnc cun’. --n * wildliCe on tho jUu 
Property from tho NPDLS permit sought by '!Uh hand Corp. - heritage 
bills of Woetoheoter. 1 " Plaint.iffc allege in thulr "fourth claim 
for relief" (pars. 6<-67) t!int defendant horton "negligently or 
wilfully" failed in his dutl«3 unlor 1C L.H.C. Shoo anu 'under the 
Migratory bird 'treaty Act# 16 D.3.C. 'j7 03 et sec . “to prevent the 
aetc of the private defendants, abeftt... Ly t;io otace and Town 
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dafe.u'ajtta" which cniuarigar tho Anexionu 'w»lu eayle aat> “which en¬ 
danger and kill migratory birdc, their neat* and eyes in Urowa 
Brook end No .ottoiu , 'arsh.“ Finally, plaintiffs' "liith claim 
for relief" (mu. 6c- 70) a 1 luyes that the iaa'uanco of thu NJfOBF 
pwwnait constitutes a tshin ? of preparty vitfiout just compensation 
in violation of the Fifth toe ruin.->nt to tut United Ltata* Constitu¬ 
tion. 

First and Fifth Claims fo r ‘del lei" 

Fiaintiffn' iiraf and fifth ‘ claims icr celief" portair. 
directly to tlie notion of the L C 'A. V.’iai.J strator in issuing *n yPDES 
permit to section 402 or the tetf r Act, 33 U.8.C. (1342. 

Section 509(b)(1) of the wntur Act, 33 ll.i.C. % 13C&<b) (1) , provide* 
in rilnant parti 

"Review of this Avlniniatr "tor 'c action ... in issuing 
or denying any permit under section 402, rany he had by 
any intone?tod person in the .ircuit Court cf Appeals of 
the United States for the Federal judicial.uistrict i/i 
which such perjon resides or transact, reach business upcin 
aprilioat.i or. of any ouch purscn." 

Maintiffe axe therefore pursuing thoir first and fifth claims in 
a forum other than the cne designated by confront. However, “where.. 
a« here. Congress ha*, specifically lasicnatoa « forum for judicial 
re ’1 erv of administrative action and -docs co in unmistafcnblo terras 
except under extraordinary conditions, that forum i3 exclusive." 
Anaconda Cr. v. BucV elsha ua, «02 F.2d 1301, 1304-130j (lath. Cir. 
1973). Ben alap Cutt y O il Co. v. Suckclnhau*, 467 f. id 349 (3d Cir. 
1972), curt, denie d, 409 U.S. 1125 (1973) ( Nadir v. Volpe , 466 F.2d 
261 (U.C. Cir. 1972); u. I. DuPont de Ncncura a nd Co. v. Tr ain, 
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ja? VSupp. 1244 tn.n.V*. U74)j jerJ.oiT tajtef I nstitute v.tTnln , 30IF.3ufy 
tit (D.D.C. 1974) i Artxonc P ubli c Service C o. v. Trl . 3 iiAP. 2O0';4 

/g. 1973). Thu amended complaint falls to snow such extra- 

% 

ordinary conditions ns would juotify intrusion upon tha Congrossicn- 
ally designated function of the Court of Appeals. 

Plaintiffs have eluded thnir complaint to assert juris- 
diction unuer the citison suit provisiona cf section 50.7 of the 
Wat«r Aat, 33 U.fl.C. §1365, which provides In relevant part: 

"(a) Kxoopt ai provided ,n nui section (b) of 
thib section, any citirun s ay comrnncu a civil action on 
Ms own behalf— 

(1) against any person (inciudiny (i) the Pnitad 
States, find (It) any other governmental instrumentality 
or agency to the extent permitted by the »loven-h anend- 

rj sent to tho Constitution) who la alleged to be in vio¬ 
lation or (7) an affluent standard or limitation under 
, fcois Act or (8) an ord«r issued by the Administrator 
or a State vita respect to 3uc'.i « standard cr limita¬ 
tion, or 

(2) ayaii.et tho Administrator vhare there is tlloged 
a Sailuro of the Administrator to perform a.iy act or 
duty under this Act which is not discretionary vitn the 
Au-miniacrator. 

The diatrict courts shall have jurisdiction, without regard 
to tha amount in controvuray or the citisenahip of the par¬ 
ties, to enforce such an effluent standard or limitation, or 
suoh an order, or to order the Aimi-ii utrator to porforra ouch 
sot or dutv, as the case may ha, and to apply any appropri¬ 
ate civil penalties under section 30?(d) oi this Act." 

3ep*.loa 305 if), 33 U.S.C. 31305(f), provides that for the purposes 
of eeetion 505 ”the terra 'effluent standard or limitation undor this 
Act* ueans (1! effective July 1, 1573, mi unlawful aat under sub- 
aection (a) of section 301 of this Act/ (2) an effluent limitation 
or other limitation under suction J'Ji or 3 n 2 of this Act; (3) stan¬ 
dard of performance: under section 30C of this Act; (4) prohibition, 
elfluont standard or prstreatraant standards undor section 307 cf 



• . • 

this Act / (3) certification undsr section 401 of this \ctj or 

(6) * pamit or condition tnsreol Issued under section 401 of this 
Aat, which is in effect uudor this Act (including * i oqulxaztsnk 
applicable by reason of flection 313 of this «vct)." 

Flaintiffa seem to be alleging that the fedeial and stats 
dsfeaJ&nts era in "violation of the effluent limitation! sat ferth 
la 3203(a) of the Water Act, 33 U.fl.C. 1312(a)." Section 302(a) 
provldssi t 

"Whenever, in the judgment of the Administrator, 
discharges of pollutants from a noint source or group 
of point sources, with the application affluent 
limitations required under section 301(b);2) of this 
Act, would interfere with the attainment or rsaisteoance 
of that water quality in a specific portion of the navi- 
. gable waters which uhaii assure protection of pubiio 
water Bupplios, agricultural and industrial uese, and 
, the protection and piopagation of a balanced population 
of shellfish, ilah and wlldlifa, and allow recreation;! 
aotlvitiua in and on the water, effluent limitations 
(Including alternative effluent control otrc.togi.es) for 
such point source or aouroea snail be established which 
can reasonably bo expected to contribute to the attcin- 
B«Xit or maintenance ot suon vatox quality." 

The term "effluent limitation” ie defined in section 302(11), 

S3 U.T.C. $13(2(11), as "any restriction established by a brats or 

the Administrator on quantities, rates, and concentrations of 

ehsaloal, physical, biological, and other constituents which arc 

discharged frcti point sooross into navigsbL* waters, the waters of 

the contiguous sons, or the ocean, including schedules of runpli- 

anoe." ainoe the only affluent limitations allejsd lx tho ^.oradoi 

oocsplaint are tliosn specified by tiio federal end state defendants 

in oennsetion with the .1* 1< band Corporation NPUi-fc permit itself, 

the Court fails to see how the Xednral ami state defendant* can 
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purpoaoa of auib un.wr section jOA. Insofar an plaintiffs may bo 
seeking review oj‘ tl-o action o. the v '\\ .•ulminiatrotor Iri approving 
cr promulgating cho tilloguii irfluent 1 initntionu, section j> 9(b) < 

31 y.S.C. »lJf>9(b) (1) (1.) , ricpis,n.-it.-»s the Court of Appeals as the 
expropriate fuiua.. Although section >‘JC- (<n) authorize.* suit ngainet 
ary person alleged to be in violation of ... cort.if icatlon undor 
section <0i," neither tho federal nor state defendants cculd be asid 
to be in violation v/ithin the meaning of section tCIj(a) of the state 
oarfclflcation allegedly here. Review of tne action of the 

• tat© def er.dantu in rendering a ct-rfcificjtior pursuant to section 
4C1 la not, at least in thin .aan, within the jurisdiction of thia 
Court tax the reaeona net forth at pp. 19-20 infra. 

finally, section 305(a)(2) which gives the district ccurte 
Jur^auiiotlon to entertain q citiven suit against the Administrator 
for failure to perform a nondiscrotionary duty does not apply to a 
Oiifla auoh aa thia one where the allegations of the amendod corspiaiut 
indicate not a failura of the Administrator to act, but a challenge 
to the action ot the Adminiutrator in issuing tin dl’DRS permit. 
Congreas has specified in scation 303 that review of the action of 
the Administrator in issuing an NPDM permit may be had in the court 
of Appeals. (Cf. Anac onde C o. v. Huckel rhaue, supra , 432 F* 2d at 
1334 and Arironn Publ ic Sorvicu C o. v. r-’r l, supra , which construed 
oitiren suit and Judicial rovinw provisions of tho Cli ,nn ^ ct » 

42 U.S.C. S3 185?h-2, lB57h-5, analogous to those of sections 503 
anJ 509 of the Water Act.) 








The r^^Lon c*f the federal dofondanl^-o dismiss the cou- 
plalnt is granted n« to olaintiEf?' first And fifth "claims for 
relief. * 

S 

*S££!P5!LfL\i!i£ rt foe Pellet*' 

Plaintiffs bovc for eummnry judgment on thoir "second 
claim for relief,” which alleged that defendants '1’tiiiu, handle ”, 
and Morton violated their duLy undar tho Tish and wildlife Coordi¬ 
nation Act ("Coordination Act"), 16 U.S.C. s661 r_t eej., "by fail - 
i tvj to eoceult *>acb other with respect Lo the Impact on the £ieh 
and wildlife or, the San Property from th<- NPDSP permit sought by 
'GSB lend Corp. •* Heritage Hills of W«*atchoster.'" 16 U.6.C. 
$Z82t*} provides In relave-nt parti 

•[vjhenevar the eaters of any r-traam or other body of 
water are proposed or suthorlx.aa to be ... uumdifiod fox 
•ny rurr’cso whatever ... by an/ department or agency of 

Vhe Uhi bid 9tatrs, or by ar.v public or private agency 
nndes Federal permit or license, such dopart*'*r.t or 
agency first shall consult with th<* rJteu bt.itae rlah 
and wildlife Service, Department of tie Interior ... 
with a view to thn cor.iarvati: n of vitl Hif e 1 oeoiixcwe 
by preventing loss of and far ay , to such rosourcca aa 
well as providing for the development an 1 improvement 
thereof in connection with such vater-reuource develop- 
riant." 


•flie following, facts ar« undisputed. On December J.7, 1S73, 
the hegion IX office of 5T’.\ received an application for ar: MPT.DS 

permit Cxcta "H41I band Corp. - Heritage Hills of westcheater•" Cn 
or about April 10, 1974, the Region II offlea sent to Vie United 
State* Department of the Interior ("Inferior") , finh and Wildlife 
Service, Concord Aron office, the public notico, fnct sheet, and 
tentative doterjninaticns on the 116(1 Land Corporation application 


i 
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dated nay 19, 1974 from tho Concord Ar^a C£fico Etatirg, 

"Ho action# duo to preaunt lack of pernorui^l, io contemplated for 

\ 

tho following NP3KS application*." Among tha «7 application* Hated 
wa* E4H Land Corporation. On July 12, 197 4 an 'lPD?.t# yeiA it wa* 
issued to "Kill Land Corporation - heritage hills of Woetcheater.* 
After enactment of the Water Act ditto as dioayroom*nt 
Lotwaen CPA and Interior ao tc the applicability of the Coordina¬ 
tion Act to NFbEG pcr.ulto. be-- Protecting America 1 u r.stuaricot 
Florida, hoaringo Beforo n Subcorjc, oi the uou^o Comm, on Covarn- 
saujt Operations, ?3d "'mg., 1st Luos., Appenuix 4, Part C, at 1261 
(1973) . (hereinafter cl ten an ilea : . 1. ;>» ) . The matter was apparently 
twdvwJ within the execution brauCh in favor of applicability. 

£Saa Hearings, at 1142. Since neither the plaintiff* nor the federal 
lntund-triti. dispute* the applicab.3 11 ty of thsJ Coordination Act to 
SJVOKjB permit*, the Court urcitny rafralna from deciding that 
leva* ana asauBion for tno purpoa.s of plaintiffs’ notion for summery 
judywscat that the Coordination Act io applicable to WPDES periivXt*. 

The main challenge raioed by plaintiffs’ ‘‘second claim 
for relief* is not io P?A's compliance with the Coordination Aat, 
but to Interior's failure to diecharge its nileged duciu* when ty 
latter dated “ay 29, 1974 the Fi*h and Wildlife 3orvice informed SPA 
that oo action would be taken on the riiH hand corporation applies- 
tion due to lack of personnol. In raising such a challenge, plain¬ 
tiffs seek to invalidate tho hPDiiS permit issued to the private 
defendants; to remand the HPOCS application to r.PA *to pormit 
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Interior to c°r.*|^ with .in und .ifiurJ th * * * !> opror 

tunity to prt»ce..t llitiir uxt>urU Lcnti-on/ to td< -- . mid to enjoin 

010 of the .leritace Uilla b outgo effluent Jiocharyo pipe. Flain- 
of Law in Suivort of their .totloii for sumary 
JudtTtwnt, at UJ. hoverthelevo, thu mum ritov. I i plaintiff* 
generally involve suits against »’Over*r.nnL agencies which allegedly 
have either failnd to conoult wit. Interior or :.#vt failod to take 
tot«tior'» moor .endationn into account, x 1 :-; v'.-i'.- UdajLl *i_I®42£2£± 

poyyg canraiaalon, 3«7 U.s. 42'* 0 307); nviro*iJQ^l befQ_ii«e_rund_V^ 
rrot.O>0, 473 P.2J 146 <«th Cir. 197^); /.xora V. tewr, U9 F.Suj^p. 
!J7§ (w.D.Tenn. 1*72) . The Court has not found any cases de&lfng 
with Interior's obligation* undwr tire vocrdlt.ation ..ct, or any n 
which involve a privatu party'« invocation of the Coordination act. 
to invalidate* a gov«rm**it jwr’.nit lesiied to anc.'J-.cr private '>arty, 
partIcularVy whore, as n*.re, oubatnn'isl 'un »va been expended 
in raliancu or the* validity ••>£ the per iL. 

Shortly after tne decision ui tlio various agencies of the 
executive branch chat enu Cooruiuation Vet wau a.'V-licotlc to H J*3 
permits, it appears tliat thorn weru a^praxL-wtely 30,000 pending 
applications fur 'fFDSS ponaitu. Sec t m-irln ge. at 1363. Counsel 
for the federal dofondanta informs the Court that ae of July 1974 
Interior was faced with a rafntrul backlog of ':0,003 appi-cat-ic^E, 
lor HJDKS permits with 20,000 additional applications being referred 
annually. Federal Dsfandontn 1 Kaaorandum of haw in Support ot their 
Motion to Uisiiiiaa v « Complaint, at 22. Apparently in view of tin- 
fact that Interior vat without futu'n <>r personnel sdoquate to doal 
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*lth the workload, consideration wj* givan u ullowluj interior -o 
Wi4 vo lt» right to receive JPDUi por.uit applications. Sob . JO 
Aag. 1352a, 1J532-135J2 (1973). however, Congrosatonal concern with 
iucL * waiver, act Hear i ngs , at iJ-17~1349, prompted Interior to -t 
a policy by whicn -t would prepare ruport* on oil permit applica¬ 
tions * Tfceoe reports would document Interior's position by stating 
\1) that interior has no objection co issuance, (2) that Interior 
raoow^uod* denial or uodlflection, or (3) that no action will be 
t«Lk*n .lue to lack of personnel, funds, or technical knowl*dge. Bee 
B earin g %, at 1354-1355. Proposed guideline* for selecting those 
permit applications which will recei .*b Jot-ailed ccncideratioa ware 
»nnti-mj»J in august 1974. baa 39 Fod. Rag. 295.>2 (19/4), 

In enacting and aao;idx.ig the Coordination Act, Congreao 
ctipreasai ita cor.carn that fish or.d wildlifa conuervation bo taker, 
into account Id connection with wa tax-rasourcu aeveloiaaent. Sea 
S. .lap. No, 1901, 8tth Cong., 2d Sess., 2 U.b. Cong, 6 Admin. Wewa 
>444-3451 U950} . To this and Congress placed upon any capartrnent 
ox agency of tho Unitwd 8tat6« or any public or privata agency under 
federal permit or lioonre which proposes tc ’--dify" any stream.or 
other body of water, an obligation to consult with Interior. LPA » 
ocBSfllad with this obligation when on April 30, 1974, it aont to 
Interior the public notice, fact eheet, and tentative determinations 
on the H4H band Corporation application for an NPDLS permit. Although 
IS O.8.C. 5562(b) refers to "reports and roconauopdations" of Interior,! 
there la so express language which requires interior to respond sub¬ 
stantively on every referral. Implicit in the ahaonca of such uenda- 
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fisonncl and resourcoa to a<;5®P/tj tlw Act'a pu^poavs 
offish am’ wlldlira conservation. In vio* of the Tact that LPA 
was already ro^uire"? by tho Water Act, sw c^if* U«B»C. S»S 


13X£» 1142/ to consider and to protect fish and wildlife in u*s- 
tarminln^ whether to iosue an WPPi'fi permit, tho C’ourt cannot say 
tiot Interior abused ltr; uiserotion and thereby violated the Co¬ 
ordination Act by reporting to i.PA that due tc leak of personnel 
it would rake no action on the Hi,H ‘.ana Cvryorutic.-n application 
for an ImPDE 8 permit. Moreover, any claim that che Mbi-3 permit 
is invalid because it wan 1.sewed without aabatsrtiva oo:«aer>t from 
Interior relates to tku terion o£ the Administrator in issuing 
the NPDCS pornlt and must bo presented to the Court of Appoaln 
pursuant re section 509 of tho Water Act. Sec pp. '’-P, s upra . 

Plaintiffs' motion for summary J jelg ’out is therefore 
denied. Mthough the iaA" ral dofenderta n.ivs not coved i’or aojmary 
judgment, tho undisputed facts establish their entitlement t.c It. 

In exercise of tho Court’s power to grant sutwrarv judgnent against 
the moving party <"*nd in favor of a non-moving party, see 5 Moore 
Federal Practice iTC.12 (2U cd. 197<i), summary judgment will be 
entered in fevor of the federal defendants dismissing the 1 aeoond 
claim for relief." 

Tour ti, C16 vra for Rel ief 

Plaintiffs' "fourth claira fer raliuf" alleges that 
defendant Morton ’ negligently or wilfully* failed in hiu duties 
under 15 ’J.S.C. NC-68, which acts forth criminal ai»<l civil penalties 
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for persons vf^^omric certain prohibited n ^‘ l ^oh n ®ction with 
bald and golden eagles, an k ! under the migratory hied Treaty Act 
("Treaty Act"), 16 U.T..C. 3703 et o/vj. Section 703 mnkes It un¬ 
lawful to take, kill, or poaneea certain Migratory birds. Plain¬ 
tiffs seek to compel Morton to perform Ills allogod duties by way 
of aaodaraus and asaert jurisdiction under 13 U.f.C. 1,1361 which 
provide*i 

"The district, courta shall have original juris¬ 
diction of any action in the nrturc of mandamus to 
ccr.rpel an officer or employee of the United Htatee 
or any agency thereof to perfor.n a duty nwod to the 

plaintiff." 

Plaintiff a do not allege that they evrir brouqht the 
priva'i* defendant6* purported violations of 16 U.8.C. S668 and the 
?raaty A-Ct to Morton : s attention. Moreover, although relief by way 
Ci -.andamum may be appropriate whore an official has Sailed to 
comply with a apeolfic statutory direction or where official con-- 
i«iet i.ua far exceeded any rational uxercine of diaoretion, Leonhard 
V. Mitchel l, 471 F.2d 709 (2d Oir.), cart , denied, 412 U.U. 94fi 
(3.973), plaintiff* have cited no specific atatutory direction with 
vhich Horton has failed to comply and havu alleged no facts which 
suggest that Morton's conduct baa far exceeded any rational exer¬ 
cise of dlecratlon. 6ir.cn there appears no basis Cor jurisdiction 
undor 28 U.3.C. 91361, the motion of the federal defendants to 
dl.nal*3 the amended complaint is granted os to the "fourth data 
for relief." 
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FlVi, 'cl.il ,s for relief «rb pleaded ai-iinoL the «tau> 
Jefetkdante. PJ aintiiff n' "sixth claiu ^or rolluf l^ro. 71-73) 
charges chut ilgganc, Mciioun, and Jarvey 'negligently or wilfully 
Jelled In thuir dutl'ic ar. ler taction 401 of the Water Act to nak* 
a tinalv ueterMinatioa of whothar ot uot to hoar new export tost *~ 
t>ony for Pun and i.i'p on the ci?rtijiUation or to hear aucli taati- 
uony and aivo t.o * t.lj'.uly and complete certification that the 

diacharge uouiht ' Jiil Lund Corp. - ll'trita'je tlllle of Hestoheatat 
will comply •..•ic.h applied Is provlaior.n of the Water Act." The 
"seventh clain. for rallsf (p.rru. /C-El) all jgos that biggans# 
HtoKeon, and Concr* "nojli;antiy or willilly" fallt-d to onforco the 
condition* of a stream protection permit Lanuoci pursuant to Arti¬ 
cle 13# Title 3 of tho Now York Ynvi ronuw.ihal Conservation Lav and 
that oven X£ the conditions of the itre»:i protection permit were 
oat# bi^gan*, Mc'r.oon, and Conc.ru violated emu ; rccaBP in approving 
tha piural u be^auau the prorogulcites of i h'.Y.C.R.P. '#60’J.^ 'or# 
not «et*JDliehod. Viaintifto' 'eighth clnl i for relief” (par*. *3- 
83) assart* that Ciggnne# Mcheon, Conors, aiu Oarvoy "wilfully and 
knowingly" declined to lnvfsutig/ite factual complaints by Sun and 
Kippj denied r Jun and dip;- timuly notico of the DEC certification 
for trie iJP£c.b pufnit prior to :*uch certification and concealed tna 
fact of certification ur issuance of tho NPJ'iS permit from thorn 
for two aonthrij" and "declined to erercicu their authority under 
applicable lad to protect plaiatifCn and their interests although 
they did accommodate the private. defendants heroin by issuing the 


« 
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Ij'B rnit^ am! certification sought by vtiriuutJ of the private ue^onU- 
In their ’'ninth oloiin for rnliof" (pflt3. <!?-99), plaintiffs 
charge that Schuler, Olnucori, and hardnaki violated ntat.o :aw 
in issuing ft highvmv work p.-n’it which allowed the laying of a 
cewer pipe for Heritage Hills, and tliat silica thaae deiouuanta 
aaueed state property to be uaea as a discharge pciufc Cor aowagu 
treacrasnt effluent from heritagu hills, M tho Ptat% is jointly 
and aavoxally liable with the private defendants" Tor damag* caused 
to plaintiffs. Plaintiffs' "tench claim for relief' (pars. 
tllagn* that the state's certification for the WPDES perriit, and 
the is airs, nor of the stxown protection p*tnit and the highway vorJc 
perait, resulted in a ouhotantinl taking of property without com¬ 
pensation in violation of the Filth . a nd Pcurtoenth Amendments to 
the United 3tnto* Constitution. \a against the 9tate dafendant*, 
plaintiffs pray fox Judgment declaring fciio atate isuuod permito 
hall ind *cid, and onjoining their uan, ana alternatively an award 
to 3vm of the value of its property lost. 

Insofar a* plaintiffs voek retroactive injunctive relief 
and a monetary award against the state deiomianta, substantial 
issues concerning state ir.jsunity under the Eleventh Amendment may 
be presented. {*«© Sda lman v. Jor dan, 413 U.S. 651 (1974). Uow- 
evar, it is unnecessary to roach those issues because regardless 
of possible immunity under the Eleventh Amendment, this Court does 
not have subject matter jurisdiction to untortain plalntifCs’ 
claims against tho state dofonuentn. 

Plaintiffs argue that subject matter jurisdiction is 
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oetablinhod :»y rivdaui aiK.jei violations 
Water Act, <3 r.a.c. t, 1 »*ii « and l'<e ^roci'as 


of 30 -tion 4Ul of the 
oi law. Suction 


401 (a)( 1 ) provides m roi «v.nit part: 

"a iy JW lioant for a Kuderui license or permit to 
conduct any tctivlty including, -it not l ini tod to, the 
construction o: onorution of facilities, whicn :any re¬ 
sult in any discharge into the navigable watorn, shall 
pro/idu the licensing or pc-rr..i ttlr.j agency ft certifica¬ 
tion from the State in which the discharge originates 
or will originate ... that any such discharge wixl 
comply with the applicable* provisions of scctior.fi 3 Oi, 
302, 306, and 3 37 cf this Act. In the case o? any such 
activity for which there is not an applicable effluent 
limitation or other limitation 'inner auctions 301(b) 
and 302, and there is not an applicable standard unuor 
a action s 306 Slid 307 , tie btatu snail so certify .... 


Ail evident purpose cf s\»;tioa 40l i.** to e f ford concerned utates an 
opportunity lor substantial participation in the issuance of JPOLS 


p*nnitn. 

In the prassnt case, plaintiffs allege that certain of 
the state defendants failed to hear now (neper t testimony and failed 
to na]to ft "complete" certificutitu. However, section 401 provides 
DC basis foi review by this Court of state certification. btate 
certification is maroly a otep in tne admlnistmtiva process*. 

Sration 402 (a)(1) of the Water Act. 33 U.5.C. 134 2 (a) (1) , requires 

that before an rJPDES permit nay be Issued, the aPA Administrator 
munt also determine that a discharge "will moot either ull appli¬ 
cable requirements under sections 301, 302, 306, 307, 306 and 403 
of this Act, or prior to Lh-s taking of nocossary implementing actions 
relating to ail such requirements, such conditions as the Adminis¬ 
trator deteriain-s sri necessary to carry out-the provioiona of 
this Act." Once the Administrative procoas lias been concluded and 
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tJlo WPDKf breh issmeu, tn<. r/ ttCl pr^vid -* ior 

judicial, review m tno jourt of VPoela. doviuv; by this Court 
of a state certification uiv or suction *01 of the gator Act would 
not only result in Interruption of tin* auininiu trative process, 
aua Vnnconda Co. v. Ruokolshsjua, -upra; hater v. _Vol£2g» .*L U P .^?.' 
but would also bo an unwarranted intrusion upon tho function* o-' 
vho Court of Appeals and the statn courts. Section 401 therefore 
provides no baa is for jurisdiction over plaintiffs' claims against 
th® state defendants. Moreover, ns pointed out at pp. ^ 
thie Court hao no juriodiccion under the citictn suit, provisions 
of section 305 of the Water Act to entertain plaintitf3' claims 


agaixunt the state, defendants. 

Contending that they gave been deprived of property 
without hue process cf law and v’ithout ju;*t compensation« plaint!f 
assert that they mav maintain suit against the state deianaante 
under 42 U.S.C. $1983 and 2>i U.S.C. <*134 3. Jurisdiction undor 


28 V,ti. C. S1343 may exist where n ccmplaint alleges deprivation of 
property rights through state, action. Simwona v. Wetht-rell, 

472 F.2d 50‘3 (2d Cir.l, cert, denied, 412 U.S. 940 (1973). how- 
avar, one clear fact which is disclosed in tho amended complaint 


i» that the state defendants are not involvod in any alleged 
taking of plaintiffs' property. Nono of the state permit* here 
challanged by plaintiffs could be said to authorise or encourage 
the private dofandanto to cauao damaqo to plaintiffs' property, 
sue f'ooso JT.o.Vjo ho. 107 v. Irvis, 407 TJ.S. 1C3 (1972); Wa tson 


v. Konlic!; Coal Co., 490 F.2d 11B3 (6th Cir. 1974), and their 






1 
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launches doen not: amount to a taking of property. Certification 
oy the state under nection 401 of the Water Act is directed toward 
aaintenaricc and restoration of watar quality a:.d protection of 
flab and wildlife. The purpose of the stream permit issued pursu- 
ant to Article 15, Title 5 of the Mew York Lnvircnjiuntal Conserva¬ 
tion Law is to prctact tho "health, uafety and welfare of tiio 
people of the state" and "the natural r«sourct*n of the state, in¬ 
cluding soil, forcBt.a, water, fiah and aquatic resources therein." 
Sgp N Knvirorunantal Conservation Law, 5fi ib-O'idi (3) (b) , 

13-0503 (3Mb> , 15-03G5 (3) , (McKinney ' a 1973). The highway work 
pe/tai-t tuanifuats tho state's interest in the maintenance juu 3 safety 
t>£ Its highways. h.Y. Highway Law $52 (McKinney's Supp. 1974-1975/ 
9#e Pe ople v. D o lcwar e & Hudson Co. , 1B3 App. Div. 149, 170 
340 (3d Oapt. 1918), sffhi, 223 N.Y. 279, 12) N.E. 244 (1920). 

Nor hare plaintiffs alleged such discriminatory action on the part 
of the state demandant a «e would raise a 8uletanti.il quuerioa under 
the Equal ?redaction Clause of the Fourteenth Amendment.. Sea 
Will i amso n v. La e Op tical Co., 348 U.S. 183 (1955). Any injury 
being caused to plaintiffs results from the activities of the 
private defendants for which plaintiffs have remedies under state 
lav. Soo c.q . W.Y. Environmental Conservation Law, $15-07C1 
(McVinney'* 197J) / Ferguson v. Village ot tiomi> ur<j, 372 H.Y. 234, 

5 N.F.2d 801 (1936). The motion of the statu defendants to dismiss 
the amended complaint aa against them is granted. 
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TOWM D ttt’SUl AdTa 1 M OTlad ’10 blS>'Ui A : .y Vi L 

Three 'claim* for rulita" 'ro pleuchaJ" against rhe town 

defendants. Plaintiff*' '’eleventh ci.ti.iv ioc relief (v-ars. 103-llli 
allegiia that variouh ui the town defendants wilfully and knowlng-y 
failed to protect plaiatixfs frou damage caused by the private 
defendant* Ly not enforcing town ordinances, inclu. irvj the pro- 
vj.aioc.fr of the zoning ordinance relating to th lieeigneu iosi~ 
dontiai development ( H DP.n H ) permit iuevlod in vomection with the 
development of Heritage kills. Specifically,rlaintif i a charge 
that various of ti.s town defendants mailed to "{p,rotoct wetla ndUi 
Strcuufrf), water bed let, water tupplice an' 'f ’Vrtnt erosion an ro— 
qvired unoer 571.02(D) of tha jlu provisions;" filled to 
[ZJiquir@ location of tna [boric iciq Hilla] eewaya treatment plant 
so aa to permit easy linkage t<> the* proposed trunk, sewor line, as 
required under S22.02(a)(6)(c) ox thu i HD; " failod to. " [rjcquire 
compliance with nil the JRh permit condition*, ouch as the condition 
that a ICO foot buffer-zone bn Maintained between thu sewage 'afflu¬ 
ent pipe and adjacent property;" "failed to take effective action 
in response to tha aronion, utltatlon and flooding of tho aun 
Property, a* requiroi undor S?2.02(f) (3) (j) of tha bRD provisions, 
despite many and rareatow complaints by 3un and Kipp;" and "failed 
to enforce the Ordinance of February 11. 11341, numbered i> in the 
T«wn'a Ordinance Pcok, prohibiting those constructing [Heritage 
iil 1 1 b) from depositing dirt on any atrnot or highway in Comare, to 
the end that dirt wan uopositeJ on the highway and run off into 
Brown Droo 1 causing severe ailtation and danvajo to plaintiffs' 


3 


/ 
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interests." Plaintiffs’ "twelfth claim for relief” (pars. 112-119) 
jusuti that various town ilefentrants failed to comply with appli- 
nable atata and town law in connection with the laying of a oewage 
treatment affluent pipe by Uewage Works Corporation and the is*u— 

«j co of a road opening permit. In thair "thirteenth claim for 
relief ipnra. 120-122) plaintiffs allege that the DRD permit and 
road opening permit arid other rolat.od acts and omissions of the 
tovn defendants resulted in a taking of property without ocsnpaniia- 
tion in violation of tho Fifth and Fourteenth Amendments to tha 
bnihiid State* Constitution. Th® town dofandanto move to dlamis!* 
th* complaint and for summary judgment. 

' A» with tho state defendants, plaintiffs' allegation# 

Against tho town defendants are insufficient to establish federal 
jurisdiction. Th® dntnag* allegedly bair.g wrought upon thn plain¬ 
tiffs stscs frea* the activities of the private defendants. Bur^h 
injuria* to plaintiffs *re not authorised by the permits issued fcy 
tha town defendants) and although the private defendants may in a 
tfomao be encouraged in their alleged transgression* by lackluster 
enforcement of the lav by the town defendants/ tho actions of the 

a 

town defendants sb alleged in the complaint nr© not auen aa would 
raise a substantial question of deprivation or confiscation of 
property under the Fifth and Fourteenth Amendments. Cf. Cabrera 
V. Munic i pality o f ft ayamon , 170 F.Supp. 859 (b.P.R. 1974)> Miles 
v. niatrict of Columbia / 354 F.Supp. 577 (E.D.C. 1973). Contra 
beaver v. Boro ugh of Jo h naonb urg, 375 F.Supp. 326 (W.D.Pa. 1974). 
Plaintiffs allegations against tha town defendants also fail to 
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raise a substantial question under the Equal Protection Clause of 

\ 

the fourteenth Amendment. See Wl lllamoon v. Lea Optical C o., supr a. 
Plaintiff*' remedies for the acta and ominsions of tha town de¬ 
fendants alleged in the amended complaint lie in the stats court* 
Accordingly, the motion of the town defendants to disnina the 
attended complaint as against than is granted. 

PRIV ATE DET2 ND.M ,TS 1 MOTTON fO D ISIlIdS MjD FOR SUMMARY JUDGMEUT 

Fire separate "claims for relief" are pleaded agalnat 
th* private defendants. Plaintiffs' "third claim for relief" 

(pars. 37-63) charges that without obtaining a permit pursuant 
to caution 404 of the Water Act, 33 U.S.C. 31344, the private 
defendants 'hars diverted a 8trt<«n [Brown Lrook] and reahannelled 
It tad constructed and participated in constructing a savage 
treatment plant for {Heritage Hills] on the bed of that stream; " 
•’nave dredged and discharged material into Brown Brock;" and "are 
no* discharging eaxth, silt and other materials into Brown 3 rook." 
In their four ter* nth, fifteenth, sixtaonth, and seventoanth "alaiira 
tor relief" (pars. 123-146) plaintiffs allege respectively priiaa 
feele tort, violation of riparian rights, nuieanco, and trespass. 
The prl/ate defendants move to dismiss the complaint and for 
*u;j«ary judgment in their favor. 

The only apparent grounds for federal Jurisdiction over 
the claims pleaded against the private defendants ara sections 301 
and 404 of the Watar Act, 33 U.S.C. S£ 1311, 1344. Although plalu- 
tiffa make reference in their "fourteenth claim for relief" to 






t.ho private *’#ioLlu j U'u.<-r c.)i.wr 01 . liiw# ' tuo ailujafcious 

of the complaint arc 1 insuf I lol'Mit to rai.*e u aubaLantial question 

under 4? tl.i.c. '1lvC3 or Li e Pifhh and ’’ourtconth Awencinonua. 

°oction 3 '» 1 (a) provides in raluvcnt part: 

"except ns in cuinul iir.Cu with this Section and 
sections ... 404 of this Act, Lim discharge ol any 
pollutant by any portion shell :jc uulftKf.il.' 

Pursuant to section 404, 

"(t]he Secretary of the Amy, acting through tno chief 
of Engineers, wy issue permits, attar notice nnJ 
opportunity Lor public hearings ‘oi the discharge of 
drec.pvd or fill ciat^rial into the navigni le waters at 
specifiod ilisooeal Hites.’’ 


The tun "discharge of a jollatsnt" 
in defined in section 1502 (111), J3 U.1..C. :>1362(12), as 
•any addition of ar.v pollutant to navijablo waters Cram any point 
source." Bcutian .‘,32(6), 33 U.B.C. £1367(6), defines "pollutant" 
a» "dradf-ej spoil, solid vnate, incinerator residue, snvage, 
garhag*, sewsgo sludge , munitions, chemical wastes , biological 
msterials, radioactive materials, heat, wrecked cr diacarded equip¬ 
ment, rock, aand, cellar dirt and industrial, municipal, and 
agricultural vasts discharged Into water." "Point noerco* ts da- 
f triad In section 1,02 ( 14), 33 t.M.C. *1362(14), as "any discernible, 
confined and discrete conveyance, including but not limited co 
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, 
container, rolling stock, concentrated aniral feeding operation, 
or vessel or other floating craft, from which pollutants are or 
may bo discharged.* 




^^appcarc Lo be L,»e coiiUnti-Qjf the wrivata at¬ 
tendants that section* 301 and UH arc inapplicable to any allejcd 
dredge and fill activities becauno cown irool'- (which is described 
in the eomlaint an a 3trod‘(i ‘which fcMPtf'jfl info the hiscoot Kencr- 
voir on th*' '"roton .liver, « tributary of tic Hudson Hiver ’) dous 
not qualify at “naviisLlo water a 1 within the meaning of thaoo pro¬ 


visions. 


The ter.Q ‘ navigable voter?" e.8 uood in tho Water 


Aot 1b defined in suction 502(7), 33 U.b.C. ?n»,2(7), us "the waters 
cf th® United Status, including tic territorial &oas." In th® 
Conference Report on ti.*. /Jatar Act, til.a conferees indicated their 
intention that tho turn "navigable viters" iws jivon "tho broadest 
possible constitutional interpretation unencumbered by agency de- 
tarmin&tiant which have been made or . .ay be made for ndrainistrs- 
<^Xva purpobss." £J. Uep. No. ‘J2-lr36, Cong., 2u Sqbb., 2 U.ij. 

Cca<j. 1 Admin. M®w« 3770, 3822 (11/72). That tho phrase "waters 
Of th® United Statue" is to bo construed in its geographical s«n30 
i* underscored by the romarko of Congressman John ningoll mad« 
during houBe debate on tho Conference Report . ^ongrsnsman Dingcll 


*tatod» 


■ (T]h® conforenoe bill lofinws th® tern 'navigable waters' 
broadly for water quality purposes. ... It moana all 
'the waters of the United Jtatea’ in a geographical sense. 
It do®» not mean 'navigable waters of the United States' 

In the technical aonao as wo sometimes sen in some laws 


"[Tibia new definition clearly encompasses all water bodies, 
including wain atreama a;iu their tributaries, for water 
quality purposes. So lonqor are tho old, narrow dafinitions 
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of navigability', ai Jaturmined by the Corps oi tnginoar®/ 
going to govern matters covoraJ by’ this bill. • •• 

Environmental Policy Division of the Congressional Research 
Service r 93d Cong., 1st Cobb., A Legislative history of ths 
Watox Pollution Control Act Amendments of 1972 250 (Coram. 
rrlnt 1973). • 

Although the Corps of Engineers apparently continuas 
to construe the term "navigable waters" restrictivoly, ace 33 c.F.R. 
§209.260 (1974), tha courts have upheld application of tha pro¬ 
visions of tho Watar Act to waterways which aro not navigable in 
the traditional sense. flee Un i ted 3tatos v. As hland Oil and Tran8 ~ 
porta t lon Co ., 504 f .2d 1317 (6th Cir. 1974), affirming 364 F.Supp. 
349 (W.D.Ky. 1973)f Un ited S tates v. H ollan d, 373 F.Supp. 665 
(M.D.Fla. 1974). In United States v. Ashland O il and Transporta- 
tion Co., an pra , the Court of Appcoln for the Sixth Circuit affirmed 
the conviction of a defendant under suction 311(b) (5) of the Water 
Act, 33 U.S.C. 51321(b)(5), for failing immediately to notify an 
appropriate federal agency after qaining knowledge that it had 
discharged oil Into a non-navigoble stream. Tho oil had discharged 
directly into the waters of a small tributary to Little Cypress 
Creek, which "is a tributary to Cypress Crook, which is a tributary 
to Pond River, which io a tributary to Green River." Only Green 
River was actually navigable. United Srntoa v. ABhland Oil and 

Transportati on Co., 304 F.2d, at 1320. Tho Court in United States 

* . • • 

v« Holland , supra , hold that defendants had violhtod section 301(a) 
of the Water Act by filling and othervion polluting wan-made 
aosquito canals and mangrove wetlands above the uec.n high waterline. 
Indued, the strength of the private defendants' argument that Brown 
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Brook *1003 'lot. lull ./it’.iLii LIk reach ok hbC tiona 301 end <>04 of 
thu Water Act is somewhat undercut by the .'act that they did apply 
for an HP DUS penr.it pursuant to auction 102 of the .at<»r Act to 
allow the dincharqk* oC nt-wag *.j iron tu 1 on It. affluent into Brown Brook. 
Nor doaa application of sectloan 30] and -ij4 to the uro ige and 
fill activities alleges in tin coiaplalr.t or coed Conjreueional power 
undar tha Ccf.nncrce Clause of the federal Constitution. Seo Poret 
V. United States, 4f*2 'J.S. Mo ( < b71) ; United State s v. Aahlan d 
Oil and T ranaportatlon Jo., oupra; United .Staten v, Ho l land , supra . 

Tha private defendant! further contend that their obtain¬ 
ing of an 1JPDSS pornit excuoos any need tor a peruit pursuant to 
•action 404. However, altnough tiic Ill’.. Adxi.ini str a tor may isauo 
XPD7.S permit* for the diachar ge of cortain pollutants, Congress 
hu* directed that the Secretary of the Army, acting through the 
Chief of Kngineere, rather than the Administrator, insue permits 
for the discharge of "dredged or fill material." Therefore, insofar 
as plaintiffs' "third claim for relief" alleges th- t the private 
defendants have discharged, are discharging, ami propose to dis¬ 
charge into Brown Brook drodged or fill material, without having 
obtained n permit from the Secretary ol the Army pursuant to sec¬ 
tion 404, a claim for relief ia stated over which this Court has 
subject matter jurisdiction. Lee 13 U.B.C. S1305; S ave Our Sound 
Fish eries Ass'n v. Call away , 4 JLR 20437 (D.K.I. 1974); Scenic 
Hudson Preservation Confcr onc o v. Callaw ay , 370 l-’.Supp. 162 
(S.D.N.Y. 1973), aff'd , 49V F.2d 127 (1974). Since tha present 
reoord is insufficient to sustain a defense of laches, ct_. Clark . 
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Ys.J°lL>?.' r. Supp. (i'.u.Lu. .1972), al-r 'u, 

(3th Cir. 1972), the notion of taw private def<*ndnnts to dismiss 
tha nmanled complaint an>1 for summary judgment i% denied as to 
plaintiff*' "third claim for relief." 

Plaintiffs Book to have Ui* Court exorcise pendent Jori*- 
dj.cJt.ion over the state law claims uil-vjoJ in their fourteenth, 
fifteenth, sixteenth, and seventeenth "chains for relief." In 
order for pendent jurisdiction to cueist, "[tjhe Htato and federal 
claims must derive from a corvnon nucleus of operative fart." 

United Hina Workers v. dibbs, 3b3 U.S. 715, 725 (1950 . This 
Court’s subject matter jurisdiction la United strictly to ques¬ 
tions arising from tha diacharqe into brown urook of pollutants 
which qualify as "dredged or fill material" within the meaning of 
section 404 of the Wator Act. However, plaintiffs' state law 
claims aa alleged involve not only discharge of "dredged or fill 
material," but also discharge of sowa/o treatment effluent and 
other activities. Since the statu claims present subetantial l.sauoo 
of fact additional to those presented by tliu discharge of "ctrudgoil 
or fill, material," a9 alleged in plaintiffs' "third claim for re¬ 
lief," the state and federal claims cannot bo said to derive from 
a common nuclouu of operative fact, and thin Court ia without 
pendent jurisdiction, dowever, oven If pendent jurisdiction did 
exist, the Court would,under thu circumstances, decline to exorcise 
it. The motion of the. private cefendanto to dismiss the complaint 
i* therefore granted an co plaintiffs' fourteenth, fifteenth, 
sixteenth and soventconth ‘'clain.a fur relief." 



1 
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In re&chlnq t-\e foregoing dinposition of the private 
defendant*' notion to dis.ilso and for suns-iary juumuent, the Court 
doo# not ondsrstano plaintiffs to La >. enf ently Alleging that the 
fyuvllty of sny sewage tree tenet .tfluei.t ilschargo iro i Heritage 

into Drown Drook violates the conditions of the permit 

laisued to * Hldl Land Corporation - Heritage bill* of We ate hog ter. “ 

To summarise, thu motion of tLo federal defendants to 
Plenties the amended coot-laint au Against then: ia granted, «K;ept 
Si tr» plaintiffs* "second claim ror ruxlnf," u|<in which euruaary 
judgaant will bs entered in favor • the frsJoral defendants. Thw 
motions of the state and town endanta to diuraias the aisenJad 
crjuplsint as against thoa are granted. The !.K>tion of the private 
defendants to dismiss ths ananded complaint as against thoa is 
yranted, sxcwpt as to plaintiffs* "third claim for relitf. upen 
which tho private defendants’ motion to dismiss and for auiormry 
jad^Mnt is denied. 

flsttle ordor on notice. 

Datedt New York, N.f. y «i ry n noMqnr 

May </ , 197 5 _• • 1 h h^ r .oAT _ 
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Court of Appeals * 

376—Affidavit of Service by Mall t«llO Th * f A Wore, New York, N. Y 10007 

I 

Sun Enterprises. Ltd., Southern N#w York Pish and ^ame Association, Inc< 
Lyman E. Kipp, Miohard E. Homan, No Bottom Marsh and Brown Brook 

Plaintiffs-Appellants 
against 

Russ all E. Train at al. 

( Federal Defendants) 

Defendants-Appellaea, and 
Heritage Hills of Wastohestar, at al. 

(Private efendanta) 

Intervenors 

&tate of i2eto Port, tCountp nf ileto Dorfe, so.: 

Raymond J . Braddick. . . , , , , . , 

agent for M.rah.11 Matter Orarti ,t mi , lliin s '» , 'Wte s a l 4 1 . s . a5 ' s he 19 

the attorney 

for the above named Appallants-Petitloners herein. That he is over 

21 years of age, is not a party to the action and resides at 8 Mill Lana Lavittovn, Raw York 

That on the 20th.day of October , 11)75> he served the within 

Brief for Appellants-Potltioners 

upon the attorneys for the parties and at the addresses as specified below 


Bias! & Zimmerman Esqs. 

360 S. Broadway 

Tarrytown. Now York 10591 


by depositing 3 true copies 

to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main¬ 
tained by the United States Government at 
1)0 Church Street, New York, New Y'ork 

directed to the said attorneys for the parties as listed above at the addresses aforementioned, 
that being the addresses within the state designated by then 1 for that purpose, or the places 
where they then kept offices between which places there then was and now is a regular com¬ 
munication by mail. ^ 

Sworn to before me, this . 2QttU . 


day of 


October 


19.-75 ) 




Notary Public, State of New York 
No. 4509705 

Qualified in Delaware County 
Commission Expires March 30, 1977 
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